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THE POWER OF SUPERINTENDING CONTROL OF THE 
WISCONSIN SUPREME COURT 


Joun D. WickHEM 


Article VII, Section 3, Wisconsin Constitution, reads: 


The supreme court, except in cases otherwise provided in this 
constitution, shall have appellate jurisdiction only, which shall be 
coextensive with the state; but in no case removed to the supreme 
court shall a trial by jury be allowed. The supreme court shall 
have a general superintending control over all inferior courts; it 
shall have power to issue writs of habeas corpus, mandamus, in- 
junction, quo warranto, certiorari, and other original and remedial 
writs, and to hear and determine the same. 


This section, the source of the jurisdiction of the Supreme Court, 
immediately gave rise to several important questions concerning its 
construction which were litigated shortly after the adoption of the 
constitution. The matter came to the attention of the newly organized 
Supreme Court for the first time in State ex rel. Resley v. Farwell,* 
in which applications for writs of mandamus against Governor Far- 
well were made to the court. The relators alleged that by an act 
of Congress there was granted to the state of Wisconsin on its 
admission into the Union, for the purpose of improving the naviga- 
tion of the Fox and Wisconsin rivers and of constructing a canal to 
unite these rivers near Portage, a certain quantity of land, which 
would become the property of the state for the uses specified and 
no other, provided the legislature should accept the grant and pro- 
vided the lands could not be conveyed or disposed of by the state 
except as the specified improvements should progress; that the state 
might sell so much of the land as would produce $20,000, and that 
then the sales should cease until the governor should certify to the 
president that one-half that sum had been expended on the contem- 
plated improvements. It was alleged further that Article VI, Sec- 
tion 10, of the constitution, prohibited the state from contracting any 
debt for internal improvements or being a party to carrying on such 
works, with the exception that where grants of land or property to 
the state were dedicated by the grant to particular works of internal 
improvement, the state might take on these works and pledge 





*3 Pin. 393 (1852). 
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or appropriate the earnings from such works in aid of their com- 
pletion. It was alleged that the legislature gave assent to the act of 
Congress and passed an act to provide for the improvement of the 
Fox and Wisconsin rivers; that the relators entered into a contract 
with the board of public works created by the act to construct 
the improvements, etc. One of the provisions of the act contem- 
plated the issuance of stock certificates and their execution by 
the secretary of state under the direction of the governor, these 
to be sold and the proceeds used in proper proportion to pay 
the contractors for the execution of the public works. Relators al- 
leged that it became the duty of the governor to direct the secretary 
of state to cause these certificates to be prepared, which the governor 
declined to do. Application was therefore made to the Supreme Court 
for a peremptory writ of mandamus commanding the governor to 
direct the secretary of state to cause stock certificates to be issued 
according to the provisions of the act, sell the same, and apply 
the proceeds to the payment of the claims. The Supreme Court held 
that it had no original jurisdiction of the cause; that it had only 
appellate jurisdiction unless the cause constituted a case “otherwise 
provided in this constitution” ; that the present case did not fall within 
that phrase unless by reason of the constitutional grant of power to 
issue writs of mandamus. This raised the question whether power to 
issue the writs named in Article VII, Section 3, extended the orig- 
inal jurisdiction of the court or was merely ancillary either to the 
appellate jurisdiction specifically granted in the first sentence of the 
section, or to the grant of superintending control over inferior courts 
contained in the second sentence. The latter was the view of the 
court for the reasons, (1) that vesting the court with power to issue 
writs of mandamus and other like writs was necessary to the proper 
execution of its appellate and superintending powers; (2) that the 
phraseology was not appropriate to construing the section cumula- 
tively; (3) that the writ of mandamus is historically final process 
and not mesne process; (4) that to put a different construction upon 
Article VII, Section 3, would make the first and last clauses of 
the section repugnant to each other. 

These views did not long survive. In Attorney General v. Blos- 
som, the attorney general filed an information in the nature of a 
quo warranto against Levi Blossom and others, charging that they 
were unlawfully exercising the powers and privileges of banking. 





71 Wis. 317 (1853). 
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Motion to dismiss was upon the ground that this was an original 
proceeding, and that the court had appellate jurisdiction only. The 
court made an elaborate re-examination of Article VII, Section 3, 
and came to a conclusion contrary to that reached in the preceding 
case. It was pointed out that in creating courts the framers of the 
constitution did not undertake to specify in detail either functions 
or the manner of exercising them. The constitution neither defines 
judicial power nor courts. Hence, it is necessary to take these terms 
in the significance that they had at the time of the adoption of the 
constitution and to construe the section in the light of this. With 
respect to Article VII, Section 3, the first clause was held not to 
constitute a grant of power but a restriction. Its purpose was to repel 
the normal inference from the designation of the Supreme Court as a 
court that its powers extended beyond appellate jurisdiction. The 
first clause, therefore, restricts the court to appellate jurisdiction, 
defines the geographical extent of that jurisdiction, and creates an 
exception for cases later to be provided in which it is to be vested 
with a jurisdiction original in character. The second clause, to the 
effect that the Supreme Court shall have a general superintending 
control over inferior courts, was held to constitute a grant of power, 
possibly unnecessary since the existence of this power might be 
arrived at by implication. It was nevertheless a grant, unlimited in 
extent and undivided in character, and with no intimation as to the 
manner of its execution. The court rejected the notion that it was 
to be executed solely by writs of habeas corpus, mandamus, quo 
warranto, injunction, and certiorari. While conceding the possibility 
that some of these writs might be adapted to the superintending 
power, it was considered that, taken singly or together, these writs 
would not be sufficient or appropriate for the complete exercise of this 
power, and that it was intended to be exercised by the ordinary 
means provided by the common law or by such instrumentalities as 
should be created by legislative enactment. From this it was con- 
cluded that the naming of writs in Article VII, Section 3, was not 
for the purpose of defining or limiting the instrumentalities for 
exercising the superintending power. The third clause, giving the 
Supreme Court power to issue writs of habeas corpus, etc., was held 
also to be a grant of power and to be distinct and not merely auxili- 
ary to the superintending power or ancillary to the appellate juris- 
diction. This conclusion was grounded on the language employed and 
the nature of the writs. It was held that the language of the sec- 
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tion indicates that each clause is to be construed independently, this 
because of the separate and distinct character of the grants or re- 
strictions contained in these clauses. The first clause is one of re- 
striction upon the jurisdiction of the court; the second grants 
superintending control; the third grants the power to issue certain 
writs, but gives a jurisdiction not necessarily connected with the 
subject of the grant in clause two. The grant in the third clause 
was of power to issue a peculiar class of writs, not appropriate to 
appellate but to original jurisdiction, not going necessarily or usu- 
ally to inferior courts but to officers or corporations, not adapted 
peculiarly to the superintending power but to protect the franchises 
of the people and the sovereignty of the state from violation and the 
offices of the people from invasion or usurpation. The court analyzed 
each of the writs to show that each is literally inappropriate to the 
exercise of the superintending power, and concluded that the third 
clause vests the Supreme Court with a separate and distinct original 
jurisdiction to be exercised by these prerogative and remedial writs 
because these are the very armour of sovereignty designed to protect 
sovereignty and its ordained officers from invasion and intrusion. 

In the familiar case of In re Sherman M. Booth,’ it was held that 
the Supreme Court had jurisdiction of the common law writ of 
habeas corpus, and that this jurisdiction was conferred by the con- 
stitution independently of any legislative action in connection there- 
with. Following the case of Attorney General v. Blossom, supra, it 
was held that the power to issue writs enumerated in the third clause 
of Section 3, Article VII, was not merely to enable the court to 
enforce the jurisdiction conferred upon it by other parts of the con- 
stitution, but constituted a grant of jurisdiction to issue the writs 
mentioned in all proper cases. In Attorney General ex rel. Bash- 
ford v. Barstou* it was held that the court had original juris- 
diction of the writ of quo warranto. 

The whole matter was re-examined in Attorney General v. Rail- 
road Companies.® In this case informations were filed in the Supreme 
Court for the purpose of obtaining injunctions. The informations 
were by the attorney general to restrain defendant companies from 
collecting tolls for the carrying of passengers and freight in ex- 
cess of the maximum rates established by statute. It was stated that 





*3 Wis. 1 (1854). 
*4 Wis. 567 (1856). 
*35 Wis. 425 (1874). 
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while the doctine of Attorney General v. Blossom must be considered 
well-established and beyond debate in so far as it construed the third 
clause of Section 3, Article VII, this was the first time the court 
had been called upon to assert original jurisdiction to issue a writ of 
injunction. The court pointed out that in Cooper v. Mineral Point,® 
where application was made to the Supreme Court to issue a writ 
oi injunction in a cause pending in the circuit court, the court had 
declined to grant the writ, the cause not being in the Supreme Court 
either under its appellate or original jurisdiction, but had asserted 
its jurisdiction to issue the writ in a proper case commenced in this 
court as an exercise of its original jurisdiction. It was said that in 
the preceding cases the distinction between the writ of injunction 
and other writs named in Article VII, Section 3, was overlooked 
when all of these writs were indiscriminately referred to as originally 
prerogative in character; that, except for the writ of injunction, all 
other writs given by the constitution are prerogative writs issuing 
on behalf of the state only and ordinarily not applicable to private 
controversy ; that all of the other writs must or might be original, 
whereas the writ of injunction was not historically original. With the 
exception of the writ of injunction, the other writs are essentially 
jurisdictional writs, while the writ of injunction was not an original 
writ and implies no specific jurisdiction. It was a judicial writ going 
only upon some judgment of the court issuing it in some case of 
which the court had jurisdiction otherwise—not jurisdictional in 
character, but remedial in aid of jurisdiction already attached. The 
difficulty was considered to proceed from placing this non-juris- 
dictional writ in a group of jurisdictional writs; in placing a judicial 
writ among original writs; in putting an equitable writ of vague and 
varied application among common law writs of sharp and terse sig- 
nificance. In this case it was urged by relator that the granting of 
the power to issue a writ of injunction vested the Supreme Court with 
general equitable jurisdiction in all cases where an injunction was 
prayed. The court pointed out that if this contention were true, it 
would vest the Supreme Court with a jurisdiction concurrent with 
the circuit court and endow it with the powers and functions of a 
trial court on the equity side. The contention was rejected as wholly 
inconsistent with the general policy of the constitution to limit the 
Supreme Court to appellate jurisdiction, superintending control over 
inferior courts, and original jurisdiction in certain cases publici 





*34 Wis. 181 (1874). 
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juris. The contention of respondent that the writ of injunction did 
not go at all to the original jurisdiction of the court, and that it was 
inserted in aid of the appellate or superintending jurisdiction of the 
court, was rejected in accordance with the holding in Attorney Gen- 
cral v. Blossom, supra. The contention that the writ was inserted out 
of an abundance of caution in a situation where it performs no office 
was likewise rejected. The court came to the conclusion that the 
grant of original jurisdiction to issue writs both of a common law 
and equitable character vested the court to some limited extent 
with both legal and equitable jurisdiction of an original character, 
and it proceeded to examine the scope of the limitation. It was 
held that the case of Attorney General v. Blossom answered the 
question when it said that the powers were granted “because they are 
designed for the very purpose of protecting the sovereignty and its 
ordained offices from intrusion and also to nerve its arm to protect 
its citizens in their liberties, and to guard its prerogatives and fran- 
chises against usurpation.” This was held to make the writ of in- 
junction a quasi-prerogative writ, since its purpose was to protect 
the sovereignty of the state, and to exclude jurisdiction of injunc- 
tions in private suits between private parties, proceeding on private 
right or wrong. It was held that the court had original jurisdiction 
to issue a writ of injunction under the circumstances of the case, 
and that the officers of the state might, at their election, ask for such 
a writ if it would accomplish the desired end even though one of the 
common law writs might be held adequate to the situation. On this 
point the court, of course, departed from a well-understood rule that 
equity is applied to matters of private right, and cites Attorney 
General v. Mayor of Galway,’ as an English authority to support 
the right of the attorney general to elect either an equitable or a 
legal forum, regardless of the adequacy of the legal remedy. 

The next important case was Attorney General v. Eau Claire,® the 
opinion being by Mr. Chief Justice Ryan. In this action the attorney 
general sought the remedy of injunction by a proceeding originating 
in the Supreme Court against the city of Eau Claire, mayor, alder- 
men, members of the common council, and clerk, to restrain them 
from entering upon the construction of certain works of improve- 
ment authorized by what was claimed to be an unconstitutional stat- 
ute. In this case the conditions under which an application for a writ 





"1 Moll. 95, 102 (1828). 
*37 Wis. 400 (1875). 
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of injunction would be entertained in this court were further exam- 
ined. After determining that the defendant city had no authority in 
law to maintain the dam in question, the court stated that it was un- 
necessary to consider whether the proper proceeding to restrain mea- 
sures looking to taxation in such a case should be by the attorney 
general or by owners of property affected by the tax. It was 
held that in either case the proper jurisdiction was in the circuit 
court, and that in ordinary cases the Supreme Court would not ex- 
tend its original jurisdiction to restraint of local, municipal taxation 
for illegality or want of authority, and this although it is conceded by 
the court that every question of municipal taxation is publici juris. It 
was held that it is not enough to put in motion the original jurisdic- 
tion of the Supreme Court that a question is publici juris. It should 
in addition be one affecting the sovereignty of the state in the fran- 
chises or prerogatives or the liberties of its people. The original 
jurisdiction of the court was thus limited not merely to prerogative 
writs but to prerogative causes. In this the court was laying down 
a rule of policy, and the opinion states that the court must see to it 
that it is not misled into original jurisdiction of the writ as a judicial 
writ as distinguished from a prerogative writ. Cases of private or 
local interest should be taken up in the circuit court, whose juris- 
diction is prima facie adequate. 

The foregoing cases have been discussed in some detail because 
they must necessarily furnish the background for a consideration of 
any phase of original jurisdiction. In summary, the effect of these 
cases is to discover in Article VII, Section 3, three distinct mandates. 
First, the restriction of the court to appellate jurisdiction except as 
otherwise provided; second, the grant of superintending jurisdic- 
tion over inferior courts; third, the grant of original jurisdiction to 
protect the sovereignty of the state and the liberties of the people, 
to be exercised by specified prerogative or quasi-prerogative writs. 

In this connection a difficulty of nomenclature may briefly be 
noted. The early cases, or at least some of them, appear to use the 
term “original jurisdiction” to refer only to the issuance ot the 
writs named in clause three. Later cases, however, may be said to 
apply the term “original jurisdiction” to the power to entertain an 
action commenced in the Supreme Court whether its purpose be, 
(1) to seek an exercise of the superintending control; (2) to pro- 
tect the sovereignty of the state or the liberties of the people; or 
(3) to aid in the exercise of the appellate jurisdiction of the court. 
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In the latter connection, while the court had theretofore held the 
power of superintending control to be completely separate from the 
jurisdiction granted in the third clause, and not merely ancillary to 
its appellate jurisdiction, it was nevertheless held that this does not 
preclude exercise of original jurisdiction in aid of the court’s appel- 
late power.® 

One of the difficulties in this subject, justifying a somewhat ex- 
tensive consideration of the early cases, is that of keeping separate 
the two principal aspects of original jurisdiction, (1) the superin- 
tending control over inferior courts, and (2) the exercise by various 
prerogative writs of power to protect the sovereignty of the state and 
the liberties of the people. It is here proposed to isolate and deal 
sclely with cases dealing with the superintending jurisdiction. 

The nature of this jurisdiction was elaborately discussed in State 
ex rel. Fourth National Bank of Philadelphia v. Johnson.” In that 
case the court, through Mr. Justice Winslow, held that the words 
“superintending control over all inferior courts” referred to the 
well-understood superintending jurisdiction of the court of King’s 
Bench; that whereas in England this was a branch of the king’s 
power lodged in the king’s court, in this country it is a branch of 
the sovereign power of the people committed by them to the Supreme 
Court to be used on proper occasion when an inferior court either re- 
fuses to act within its jurisdiction or acts beyond its jurisdiction to 
the serious prejudice of the citizens. These views were repeated in 
State ex rel. McGovern v. Williams.1 Some of the implications of 
this analogy will later be discussed when it is considered whether the 
superintending jurisdiction may reach errors of the inferior court as 
well as matters purely jurisdictional in character. It suffices for the 
moment to state that the Fourth National Bank case constituted the 
first elaborate consideration of the scope of the power of superin- 
tending control, and that it was there held, in accordance with the 
earlier cases, that this was a separate and independent jurisdiction 
enabling the court on sufficient occasion by the use of all proper 
and necessary writs promptly to restrain “the excesses and quicken 
the neglects of inferior courts” in the absence of adequate remedy. 





* Jones v. Providence Washington Ins. Co., 151 Wis. 274, 138 N.W. 1005 
(1912). See also Petition of Heil, 230 Wis. 428, 284 N.W. 42 (1939), where it is 
held that the power of superintendence may be used to implement the exercise of 
original jurisdiction in the so-called “prerogative” sense. 

* 103 Wis. 591, 79 N.W. 1081 (1899). 
™136 Wis. 1, 116 N.W. 225 (1908). 
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In other words, where the exigency is great and the wrong other- 
wise irreparable, the constitution commits to the Supreme Court 
power to intervene and to control the course of an action pending in 
an inferior court.!? 

The purpose of this jurisdiction is to protect the legal rights 
of a litigant when the ordinary processes of action, appeal and review 
are inadequate to meet the situation, and where there is need for 
such intervention to avoid grave hardship or complete denial of these 
rights. Thus, it is held that before the court will intervene, it must 
appear that there is no adequate remedy by appeal or writ of error.7* 
For example, the order of the inferior court or its inaction, if that 
is the thing objected to, may be of such character as not to be appeal- 
able, or appeal from the judgment may come too late for effective 
redress. It is variously stated in the cases that to warrant exercise 
of the power there must be a clear legal right on the part of the ap- 
plicant ;#* a plain duty on the part of the inferior court ;!° the remedy 
by appeal or writ of error must be inadequate ;'* there must be an 
exigency calling for prompt action ;!* the power is not to be used to 





“State ex rel. Fourth Nat. Bank of Philadelphia v. Johnson, 103 Wis. 591, 
79 N.W. 1081 (1899). See also, State ex rel. Hustisford L., P. & M. Co. v. Grimm, 
208 Wis. 366, 243 N.W. 763 (1932). 

*State ex rel. Fourth Nat. Bank of Philadelphia v. Johnson, 103 Wis. 591, 
79 N.W. 1081 (1899); State ex rel. Oshkosh, Algoma & Black Wolf R. Co. v. 
Burnell, 104 Wis. 246, 80 N.W. 460 (1899); State ex rel. McGovern v. Williams, 
136 Wis. 1, 116 N.W. 225 (1908); In re Petition of Pierce-Arrow Motor Car Co., 
143 Wis. 282, 127 N.W. 998 (1910) ; State ex rel. Southern C. Co. v. Circuit Court, 
187 Wis. 1, 203 N. W. 923 (1925) ; State ex rel. Megget v. O’Neill, 104 Wis. 227, 80 
N.W. 447 (1899); State ex rel. Fischer F. Co. v. Detling, 228 Wis. 68, 279 N.W. 
616 (1938). 

*State ex rel. Firemen’s Fund Ins. Co. v. Hoppmann, 207 Wis. 481, 240 
N.W. 884 (1932). 

* State ex rel. Oshkosh, Algoma & Black Wolf R. Co. v. Burnell, 104 Wis. 
246, 80 N.W. 460 (1899); State ex rel. Milwaukee E. R. L. Co. v. Circuit Court, 
134 Wis. 301, 114 N.W. 455 (1908) ; In re Petition of Pierce-Arrow Motor Car Co., 
143 Wis. 282, 127 N.W. 998 (1910) ; State ex rel. Southern C. Co. v. Circuit Court, 
187 Wis. 1, 203 N.W. 923 (1925). 

**State ex rel. Fourth Nat. Bank of Philadelphia v. Johnson, 103 Wis. 591, 79 
N.W. 1081 (1899) ; State ex rel. Oshkosh, Algoma & Black Wolf R. Co. v. Burnell, 
104 Wis. 246, 80 N.W. 460 (1899); State ex rel. McGovern v. Williams, 136 Wis. 
1, 116 N.W. 225 (1908) ; In re Petition of Pierce-Arrow Motor Car Co., 143 Wis. 
282, 127 N.W. 998 (1910); In re Gates, 117 Wis. 445, 94 N.W. 329 (1903); State 
ex rel. Southern C. Co. v. Circuit Court, 187 Wis. 1, 203 N.W. 923 (1925). 

"State ex rel. Oshkosh, Algoma & Black Wolf R. Co. v. Burnell, 104 Wis. 
246, 80 N.W. 460 (1899); State ex rel. Umbreit v. Helms, 136 Wis. 432, 118 N.W. 
158 (1908) ; State ex rel. Firemen’s Fund Ins. Co. v. Hoppmann, 207 Wis. 481, 240 
N.W. 884 (1932); State ex rel. Drew v. Shaughnessy, 212 Wis. 322, 249 N.W. 522 
(1933) ; In re Phelan, 225 Wis. 314, 274 N.W. 411 (1937). 
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perform the office of appeal or writ of error’® and the result of a 
refusal to act and to exercise superintending control must result 
in grave hardship to the litigant.!® 

It must be apparent that there is a considerable amount of over- 
lapping in the foregoing statements of the prerequisites of the ex- 
ercise of supervisory control. Thus, in cases where there is a clear 
legal right on the part of the applicant, obviously there must be an 
equally clear duty on the part of the inferior court. While it is sepa- 
rately stated that the remedy by appeal or writ of error must be in- 
adequate and there must be an exigency, it is obvious that in many 
cases the exigency is created by the want of an effective remedy by 
appeal. It is likewise true that the fact that a refusal to exercise 
the power must result in grave hardship bears strongly on the ques- 
tion whether an exigency exists. These statements represent attempts 
to state in whole or in part the policy which underlies both the con- 
stitutional grant of supervisory control and the court’s exercise of it 
as a matter of policy. The first and principal purpose of the consti- 
tutional grant is to insure protection of the rights of persons as 
litigants. Since the ordinary processes of the courts will normally take 
care of these rights, the other aspect of the constitutional grant and 
the principle behind the court’s administration of this power is that 
the field of superintendence be not lightly entered for the obvious 
reason that too ready exercise of the power, when other adequate 
means of protecting the litigant exist, will interfere with the trial 
of cases in the lower court, tend to undermine the morale and confi- 
dence of trial courts, disrupt the administration of justice, and cast 
disproportionate burdens upon the appellate court.*° The statements 
that to warrant intervention there must be a clear legal right, a duty 
on the part of the inferior court, and a situation of exigency, hard- 
ship or inadequacy of remedy all connote the principle behind the 
grant and its administration. Many elements enter into the question 





*State ex rel. Hurtisford L., P. & M. Co. v. Grimm, 208 Wis. 366, 243 
N.W. 763 (1932). In re Phelan, 225 Wis. 314, 274 N.W. 411 (1937). 

* State ex rel. Mitchell v. Johnson, 105 Wis. 90, 80 N.W. 1104 (1899); 
In re Petition of Pierce-Arrow Motor Car Co., 143 Wis. 282, 127 N.W. 998 (1910) ; 
State ex rel. Southern C. Co. v. Circuit Court, 187 Wis. 1, 203 N.W. 923 ,1925): 
State ex rel. Hustisford L., P. & M. Co. v. Grimm, 208 Wis. 366, 243 N.W. 763 
(1932) ; State ex rel. Drew v. Shaughnessy, 212 Wis. 322, 249 N.W. 522 (1933); In 
re Phelan, 225 Wis. 314, 274 N.W. 411 (1937). See also, note to Jn re Phelan, supra 
(1938) 112 A.L.R. 1351. 

* In re Phelan, 225 Wis. 314, 274 N.W. 411 (1937) ; State ex rel. Hustisford L.., 
P & M. Co. v. Grimm, 208 Wis. 366, 243 N.W. 763 (1932); In re Zabel, 219 Wis. 
49, 261 N.W. 669 (1935). 
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whether the court in any given instance ought to exercise the power. 
Thus, the fact that the order complained of may ultimately be 
reviewed by the appellate court upon an appeal from a judgment 
may not be enough to preclude relief if a failure to intervene may 
subject the litigant to a long, expensive and futile trial, for the court 
may conclude that the grave hardship involved creates an exigency 
and justifies intervention. On the other hand, it is conceivable, even 
though there may be no remedy by appeal from an intermediate order 
of some sort, that no particular hardship will result from deferring 
a ruling until the judgment is appealed from. The merits of each 
case must be considered in the light of the objectives of the grant 
and the necessary limitations upon its exercise.”4 


In this connection, several modifications in detail of the requisites 
stated by preceding cases should be noted. As has been said, the 
earlier cases generally stated that the applicant for relief must show a 
clear legal right in him, and plain duty upon the trial court to act 
or to refrain from acting.?* In Petition of Pierce-Arrow Motor Car 
Company** the court said: 


One of the cardinal rules is that the duty of the court below 
must be plain. The situation must be such that hardly more than 
a statement of the facts is necessary to convince the legal mind 
as to the duty of the court. Where there is no such clear and 
obvious duty based either upon common law principles or upon 
express statute, but where questions of law or fact, or both, are 
involved of such difficulty that “a judge may reasonably, proceed- 
ing considerately, commit judicial error,” the court will refuse 
to intervene under its power of superintending control. . . 


The foregoing quotation accurately represents the view of the 
court upon this matter up to 1921, in which year the court considered 
and determined the Petition of Inland Steel Company.** In that 
case it was said, referring to the Pierce-Arrow case :* 





™ State ex rel. Hustisford L., P. & M. Co. v. Grimm, 208 Wis. 366, 243 N.W. 
763 (1932). 

State ex rel. Oshkosh, Algoma & Black Wolf R. Co. v. Burnell, 104 Wis. 246, 
80 N.W. 460 (1899); State ex rel. Milwaukee E. R. L. Co. v. Circuit Court, 134 
Wis. 301, 114 N.W. 455 (1908) ; In re Petition of Pierce-Arrow Car Co., 143 Wis. 
282, 127 N.W. 998 (1910) ; State ex rel. Southern C. Co. v. Circuit Court, 187 Wis. 
1, 203 N.W. 923 (1925) ; State ex rel. Milwaukee E. R. L. Co. v. Circuit Court, 133 
Wis. 442, 113 N.W. 722 (1907) ; State ex rel. Milwaukee v. Ludwig, 106 Wis. 226, 
82 N.W. 158 (1900). 

* 143 Wis. 282, 286, 127 N.W. 998, 999 (1910). 

*174 Wis. 140, 182 N.W. 917 (1921). 

Id. at 142, 182 N.W. at 918. 
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The court there restricted its power to its minimum sphere, 
and while there is no intent to overrule the decision in that case 
upon the facts there present, it is the opinion of the court that 
jurisdiction may properly be exercised though the duty of the 
court below may not be so plain as to permit of but one con- 
clusion, if a careful consideration of al] the facts shows that a 
valid service has not been made. 


In the case of State ex rel. Hustisford L., P. & M. Co. v. 
Grimm,”* the view of the Inland Steel case was followed, and it 
was held that the fact that the trial court’s position “falls within the 
field of reasonable debate cannot preclude the exercise of the power 
unless, indeed, the matter is one within the trial court’s discretion.” 

From the recent cases, therefore, it may be concluded that the 
court has departed from the requirements that the legal right be clear 
and the duty of the inferior tribunal plain, at least in the sense that 
those terms were understood by the court when the doctrine of the 
Pierce-Arrow case was announced. The later cases hold that an 
exercise of the court’s superintending control may be justified in 
spite of the fact that a determination of the duty of the inferior 
court and the scope of the petitioner’s rights may present difficult 
and close questions of law. 

It has heretofore been noted that the earlier cases regarded the 
superintending control vested in the court by the constitution as of 
the same character as that exercised in England by the court of 
King’s Bench for the purpose of keeping inferior courts within their 
jurisdiction and compelling action where they improperly declined or 
failed to exercise jurisdiction.2* With this as a starting point, the 
earlier expressions of the court seem to limit the exercise of the 
superintending control to cases involving failure to exercise juris- 
diction or those involving usurpation of jurisdiction. A difficulty at 
once arose in situations where the lower court had determined a pre- 
liminary question in such a way as to appear to refuse to take juris- 
diction of a cause. For example, in State ex rel. McGovern v. 
Williams, one Biersach was indicted and interposed a plea in abate- 
ment which set up that the grand jury was illegally constituted. The 
circuit court took testimony bearing on this issue and ordered that the 
indictment be quashed. It was objected to the exercise of the super- 
intending control that while in one sense the court had declined to 





* 208 Wis. 366, 243 N.W. 763 (1932). 
State ex rel. Milwaukee v. Ludwig, 106 Wis. 226, 82 N.W. 158 (1900) ; In re 


Gates, 117 Wis. 445, 94 N.W. 329 (1903). 
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take further jurisdiction of the cause, it would be necessary, in order 
to determine whether this was an improper refusal and to ascertain 
the circuit court’s duty, for the Supreme Court to review the lower 
court’s initial determination that the indictment was void. Hence, 
it was objected that the intervention of the court would be to correct 
a judicial error. It was held, however, that the court is not restrained 
from reviewing actions done within the jurisdiction or judicial power 
of the inferior court ; that while the writ of mandamus cannot be made 
to serve as a writ of error, when this error results in a refusal of 
the trial court to take further action in the proceedings, the fact that 
the refusal had its source in error will not prevent a review. It was 
stated that this doctrine is especially applicable to preliminary pro- 
ceedings antedating a consideration of the merits of the controversy. 
It will be seen that whether observed by the court or not, this consti- 
tuted a very material recession from an almost necessarily untenable 
position. The question was again presented within a few months in 
State ex rel. Umbreit v. Helms.?8 One John Till was tried before 
a justice of the peace upon a criminal complaint charging the unlaw- 
ful practice of medicine. He was found guilty and fined. On appeal 
to the circuit court the action was placed upon the calendar, but be- 
fore any jury was impanelled, there was a motion to quash the com- 
plaint upon the ground that it did not state facts sufficient to consti- 
tute an offense. The circuit court granted the motion to quash and this 
order was sought to be reviewed by mandamus. The opinion of the 
court simply holds that the existence of the superintending power 
in the situation is established by the McGovern case just discussed. 
There were, however, three concurring opinions. That of Mr. Justice 
Marshall expressly holds that the power of superintending control 
extends into the field of judicial error wherever the rights of a party 
are seriously prejudiced by the error and are not remedial by other 
efficient remedy . Mr. Chief Justice Winslow states in his concurring 
opinion that he defers to the conclusion of the court that the case is 
governed by the Fourth National Bank case, although as an original 
proposition he would not have supposed that the superintending 
power extended at all to cases of judicial error in preliminary ques- 
tions. Mr. Justice Dodge took the view that the superintending power, 
as it existed in the King’s Bench, included the power to review all 








*136 Wis. 432, 118 N.W. 158 (1908). 
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preliminary questions needing to be decided before the inferior court 
could take into consideration the merits of the question. It will thus 
be seen that there were serious differences of opinion as to rationale, 
but that the tendency of the court was to liberalize the rule. The 
matter was resolved in favor of the power of the court to exercise 
jurisdiction in the case of judicial error by the Hustisford case, in 
which it was held that,?® 


Neither the power nor the exercise of it as a matter of policy 
is limited to keeping the lower court within its jurisdiction or 
compelling it to act. It has been exercised in cases where the 
ruling of the lower court was merely erroneous. 


From the foregoing it may be stated with reasonable confidence 
that assuming exigency, hardship, and inadequacy of other remedies, 
the superintending control may be exercised whether the act com- 
plained of constitutes, (1) a usurpation of jurisdiction; (2) refusal 
tu exercise jursidiction; or (3) a judicial error, although in this 
connection it may be stated that all of the cases that have so far 
arisen dealing with judicial error have related to such errors in pre- 
liminary proceedings, and it is necessarily true that while the court 
may not consider itself limited in power to the correction of judi- 
cial errors in preliminary proceedings, it would interfere to stop 
a trial only under the most extraordinary and compelling circum- 
stances. 

It will be recalled that in the course of demonstrating the sepa- 
rate and distinct character of the grants in Article VII, Section 3, 
the court in the Blossom case, supra, put forward as one of its argu- 
ments the inappropriateness of the writs named in the third clause 
of Section 3 to accomplish superintending control. The writ of 
habeas corpus was first examined. Its object was stated to bring 
before the court a person under illegal restraint. The court said: 


Is it a supposable case that the inferior court is restrained 
of its liberty and that this writ may go to its relief? 


The writ of quo warranto is said not to be adapted to the exercise 
of superintending control over a court, but to exist for the purpose 





* 208 Wis. 366, 370, 243 N.W. 763, 765 (1932). In this connection see State 
ex rel. Fourth Nat. Bank of Philadelphia v. Johnson, 103 Wis. 591, 79 N.W. 1081 
(1899); State ex rel. Brownell v. McArthur, 13 Wis. 407 (1861); State ex rel. 
Spence v. Dick, 103 Wis. 407, 79 N.W. 421 (1899). 
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of compelling a person who has usurped an office to show by what 
authority he exercised the power of that office. The direction here 
is to an individual, not to a court, and it cannot be used to superin- 
tend a court. It was said that a mandamus cannot go to an inferior 
court to control its action, “But it may be issued to put the court in 
motion. It may be called the moving, not the controlling agency.” 
The writ of injunction is “in no way an appropriate means for exer- 
cising a superintending control over an inferior court.” This because 
the writ is directed to parties and not to the court. In the view of 
the court, the writ of certiorari was the only one in the least degree 
capable of being used in connection with the superintending power, 
and as to this writ the court concluded that as its most usual function 
is to bring before the court of review proceedings of judges and 
judicial officers when not acting as courts and also the proceedings 
of tribunals not of a judicial character, and since the Supreme Court 
is given the power to issue, hear, and determine this writ, the idea 
of its being ancillary to a superintending control over inferior courts 
is excluded. 

In the Railroad cases the court carried further the idea expressed 
in the Blossom case, the court there stating that it appears to have 
been well understood by the framers of the constitution that the 
court took with its superintending control all common law writs 
applicable to that end, and that, failing adequate common law writs, 
the court might well devise appropriate ones. It was said that for 
this reason the constitution names no writ for the exercise of the ap- 
pellate or superintending jurisdiction of the court. Returning to the 
Blossom case, we find the court stating that the constitution pre- 
scribes specifically no means for exercising the supervisory power, 
and that the ordinary means provided by the common law or such as 
might be supplied by legislative enactment are the means to be 
adopted. These two cases appear to lay down two distinct proposi- 
tions, both of which are very much put in doubt by later cases. The 
first is that the writs named in the third clause of Section 3 are in- 
appropriate instrumentalities for the exercise of the superintending 
power. In the Fourth National Bank case the court strongly im- 
plied, however, that the specified writs are appropriate to the exer- 
cise of superintending power, and it was stated by Mr. Jusice Marshall 
in his concurring opinion in State ex rel. Umbreit v. Helms that 
this is true “especially in view of the inherent power of the court 
to adapt them to situations as they arise, by expansion if necessary, 
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beyond their ancient scope.” Whatever may be the justification for 
the view expressed in the Blossom case, it can hardly escape attention 
that the court has consistently used one or more of these writs as the 
vehicle of its superintending power in all succeeding cases. So far 
as the second point is concerned, to the effect that the court may in- 
vent new writs to effectuate the superintending control over inferior 
tribunals, it was said in State ex rel. Milwaukee Medical College v. 
Chittenden,®® that, 


We are not unmindful that the learned chief justice who wrote 
the opinion in Att’y Gen. v. Railroad Cos. 35 Wis. 425, 515, 
suggested that such power of invention existed as a “secret in 
the law,” quoting from Lord Coke. 


The court goes on to state that nobody has had any success in 
giving vitality to the secret and that, 


If there be such a secret, the fact that during the more than 
a century which has elapsed since Lord Coke so suggested, it has 
never been called into requisition, renders strikingly significant 
the inventive genius of the early architects of the common-law 
system. The so-called secret has slept so long as to raise doubts 
as to whether the framers of the constitution had in mind in using 
the term “all other writs” etc., any others than those that were 
then known, though not mentioned specifically, which were ap- 
propriate to render efficient the jurisdiction conferred. 


It would thus appear that at least certiorari, prohibition, and 
mandamus have consistently been used as instrumentalities of super- 
intending control, and that it has been doubted by the court in later 
decisions whether the grant of supervisory control does create power 
in the court or legislature to invent new instrumentalities of this 
control. However, the foregoing should be qualified by stating that 
in two cases which, although one of them disclaims it, appear to con- 
stitute exercises of supervisory control, the means used were not any 
of the specified writs. In the case of In re Snyder,®' the matter is 
labeled, “original proceeding in this court.” It was there sought to 
obtain a peremptory order requiring an official court reporter to 
furnish a transcript of the evidence in a case pending on the cal- 
endar of the Supreme Court. The power of the court to issue this 
order in aid of its appellate jurisdiction was asserted and, while for 





127 Wis. 468, 510, 107 N.W. 500, 514 (1906). 
"184 Wis. 10, 198 N.W. 616 (1924). 
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practical reasons the order was denied, there is nothing to indicate 
that had the order been granted, it would have taken the form of 
any of the writs named in the constitution. It is to be noted in this 
case that the court expressly disclaimed any intention to exercise 
superintending control, although it did assert that the same objectives 
could be reached by an exercise of such power. The court, however, 
preferred to put the case upon “our inherent right to control over 
cur own work and to use all reasonable and lawful means to see 
that it is done as expeditiously as circumstances will permit.” In 
Jones v. Providence Washington Insurance Company,®? two cases 
having come to the Supreme Court upon appeal from judgments in 
the court below, motions were made by appellants to remit the records 
to the trial court for a limited time in order that appellants might 
make motions there to set aside the verdicts and judgments and for 
new trials on the ground of newly discovered evidence. The motions 
were granted, and the power of the court to deal with the motions and 
to make an order granting them was asserted by reason of the 
court’s superintending control over inferior courts. Here it will 
be noticed the superintending control was accomplished by an order 
granting a motion to remit the record. In each of these cases what- 
ever superintending control was involved was in aid of an appellate 
jurisdiction already attached, which may account for the fact that 
it was not exercised by one of the usual writs. However this may 
be, it is clear enough that with these two exceptions and certainly 
in every case where the matter has been treated purely as an original 
action in the court, the court has used one of the specified writs, 
and all that can be said further is that the practice in dealing with 
the subject has been such as to render outmoded the comments in 
the Blossom case upon the inappropriateness of the writs. What 
is said in later cases casts some doubt upon the statement of Mr. 
Chief Justice Ryan in the Railroad cases that the court may freely 
invent such writs as are necessary, and the statements in both the 
Blossom and Railroad cases that there was no intention in the con- 
stitution to make the specified writs in any way applicable to the 
superintending control. Perhaps the whole matter is rather academic 
because in the Fourth National Bank case and other cases the court 
has asserted its power to expand or change the form and effect of 
the existing writs to meet the exigencies of cases. It would seem to 





"151 Wis. 274, 138 N.W. 1005 (1912). 
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matter very little whether the court can invent new writs if, without 
destroying the label, it can so expand the existing writs as materially 
to change and accommodate them to the desired objectives. 

In this connection, it may also be material to consider the case 
of Seiler v. State.** In the course of holding that the legislature may 
not either limit or add to the powers or the jurisdiction conferred 
upon the Supreme Court by the constitution, it is intimated that the 
legislature may devise new methods by which the Supreme Court 
may exercise “that part of its jurisdiction which is not dependent 
by the constitution upon a particular method there indicated. . . .” 

This, of course, does not reach the difficulty because it is not said 
that the writs named in clause three are not the prescribed consti- 
tional method of enforcing supervisory control. The whole matter 
must be considered to be in some doubt, and must be left with the 
statement that the later cases indicate rather strong doubts whether 
the legislature or courts may add to the writs or the methods of 
exercising the superintending control. Coupled with this is an in- 
teresting question concerning which it would probably be idle as 
well as improper to speculate in this article. The question is whether 
the constitution vests in the Supreme Court any superintending con- 
trol of a general administrative character, and, if it does, whether 
the court may of its own motion devise machinery to carry out this 
function, or whether the legislature may validly arm the court with 
means appropriate to that end. It has been suggested that the court 
might construe “power of superintending control” to cover such ad- 
ministrative matters as time within which decisions should be made 
by trial courts, the reporting of statistical matter by clerks of the 
several courts, integrating the work in the several circuits so as to 
equalize the labor of the circuit judges, and other like matters. Con- 
cerning this, it can only be said that the exercise of the jurisdiction 
so far has been limited to the protection of the individual litigant in 
his rights as a litigant, and that with the two exceptions noted, the 
means of control have been solely the writs heretofore discussed.** 


Limitations of time and space require that this article be limited 
to a consideration of the principal aspects of superintending control, 
thus omitting all of that large body of cases dealing with original 
jurisdiction as conferred by the third clause of Section 3, Article 





* 112 Wis. 293, 87 N.W. 1072 (1901). 
“Petition of Heil, 230 Wis. 428, 284 N.W. 42 (1939). 
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VilI—that separate and distinct jurisdiction to issue prerogative 
writs designed to protect sovereignty and its ordained officers from 
invasion and intrusion. It is hoped that the separate discussion of 
the subject of superintending control may be of sufficient utility to 
justify this article. 











THE APPOINTMENT OF SUPREME COURT JUSTICES: 
PRESTIGE, PRINCIPLES AND POLITICS* 


Joun P. Franx 


Hidden in musty obscurity behind the forbidding covers of three 
hundred and more volumes of court reports, the Justices of the 
United States Supreme Court seldom emerge into public view. Deaths 
and retirements, new appointments, and occasional opinions attract 
fleeting attention ; all else is unnoticed. But to the political scientist, 
to the historian, and, above all, to the lawyer, the Supreme Court 
. is an object of vital concern. To the political scientist, the Court 
matters because it is the chief juggler in maintaining the Balance of 
Powers. To the historian, the Court matters because of its tre- 
mendous influence on the policies of federal and state governments. 
To the lawyer, the Court is important because it determines the 
litigation through which he earns his living. 

Both student and lawyer know that the Court is only the sum of its 
parts, that nine individuals compose The Court. Hence to study 
the court is to study men. The purpose of this article is to discuss 
these men, who they are, where they came from, how they got there. 
A better knowledge of each Justice will mean a better understanding 
of that mass personality, the Supreme Court of the United States. 

The source materials used here are the records of the Department 
of Justice on applications and recommendations for appointment to 





* The material for this article has been gathered with the financial assistance 
of the University of Wisconsin Graduate School. The article could never have 
been completed without the interest and guidance of Dean Lloyd K. Garrison 
and Professor Willard Hurst of the Wisconsin Law School, and Professor William B. 
Hesseltine of the Wisconsin University History Department. Thanks are due 
to several members of the Committee on Judiciary of the United States Senate 
and especially to Mr. Don Morgan, clerk of that Committee, and to many 
assistants in the National Archives for their cooperation. 

Certain general principles of citation are followed in this article. All state- 
ments or quotations from documents found in secondary sources have been 
credited to the proper author. Letters and records not so identified come 
either from Justice Department or Judiciary Committee files. These sources can 
be distinguished by the fact that all Justice documents bear on suggested appoint- 
ments while Judiciary papers deal with appointments already made. Citations 
are given for all quotations from any source, but to avoid over-footnoting, state- 
ments made about Court aspirants are not given citations as often as those 
bearing on actual appointees. 

No attempt has been made to correlate all the secondary materials on appoint- 
ments; nor is the story of an appointment restated when nothing can be added 


to accepted accounts. 
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the Supreme Court, and the records of the Senate Judiciary Com- 
mittee on confirmations. The papers of both the Department and the 
Committee for the years prior to 1900 are in the National Archives. 
Justice documents extending as far back as 1853 have been found 
while the Senate papers begin a few years later; after 1870, the 
records gather in volume and reveal a more detailed picture of nomi- 
nation controversies. The Justice files since 1900 are kept in the 
Department and the Senate records since that date are in the base- 
ment vault of the Judiciary Committee. 

The Justice Department files are kept, not under the name of 
the position in question, but under the name of the applicant. Thus 
the researcher can find the supporting papers for candidates who are 
known to have been considered, but recommendations of others are 
completely inaccessible until, as the papers become fifty years old, 
they are taken to the Archives, and filed by position. The Judiciary 
Committee files for the post-1900 period are in great confusion. 
The papers covering the 1900-1922 period are almost entirely lost, and 
those of more recent date are mixed with every other record of the 
Committee, and stacked indiscriminately in the Committee vault. 


THE Court 1n 1853 


The Supreme Court Justices of 1853 were bound by the tradi- 
tions and experience with the earliest days of the Republic. With 
Taney as Chief Justice, the Court included in order of seniority, 
McLean, Wayne, Catron, McKinley, Daniel, Nelson, Grier, and 
Curtis. Only Curtis was born in the Nineteenth Century. Taney was 
only a year younger than the Declaration of Independence and four 
other Justices were older than the Constitution which they expounded. 
All of them could remember when there was not a state west of the 
Mississippi and few west of the Alleghanies. They had known in- 
vasion of the United States by a foreign power. Their thinking 
was conditioned by their intellectual development at a time when 
slavery was thought of only casually as an evil, and they could re- 
member when Garrison and the abolitionists were considered trouble- 
makers and radicals. 

Within the lifetime of these Justices the Supreme Court had 
played its important part in establishing a strong central government 
and an economic system which served the commercial interests of 
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the country. It had survived the attacks of the Jeffersonian Republi- 
cans and had gained a fair amount of national prestige. 

Within ten years of 1853 the Court was to lose its prestige al- 
most entirely by running counter to a powerful drift of popular 
opinion in the Dred Scott case; within the same period it was almost 
entirely reconstituted. After 1853, and more particularly after 1860, 
the men who came to the Court faced two major problems: first, 
how to meet the political conditions which arose from the war, and 
second, how to adapt the Constitution to the needs of post-war 
capitalist expansion. 


THE Pre-Civit War APPOINTMENTS (1853-1860) 


In the wake of the Compromise of 1850 there came a com- 
parative calm in sectional strife. The question of slavery in the 
territories was settled “forever.” After the election of 1852 the 
Democratic party was virtually the only national political party and 
the Whig disintegration which provided the basis for the Know 
Nothing and Republican parties was well under way. Not until 1854, 
and then over the issue of organization of the Kansas and Nebraska 
territories, was that peace broken and the relentless march toward 
civil war begun again. 

A cessation of political passion, however, did not mean a lapse 
in the normal turbulence of politics. A Supreme Court justiceship 
is a position of great honor and majestic dignity, and a Justice is 
supposed, by popular legend, to be above the petty conflicts of poli- 
ticians. But a Supreme Court Justice is also a job holder, and he 
has power. The attempt by rival politicians to control the job and 
the power was particularly in evidence after the death of John 
McKinley. President Fillmore, the last Whig President, made three 
attempts between August, 1852, and the end of his term to fill the 
vacancy and all three were ignored or rejected by the Senate Demo- 
cratic majority.1_ The new position was left to be filled by Democratic 
President Franklin Pierce. 

Pierce might look for inspiration to the recommendations pre- 
sented to his predecessor but some of these he skimmed hurriedly. 





1For a discussion of the Fillmore appointments of Edward A. Bradford, 
George E. Badger, and William C. Micou, see 2 Warren, The Supreme Court in 
United States History (2d ed. 1928) 242-245. 
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Solomon W. Downs of Louisiana,? a Whig Senator from that state 
who had been defeated along with Fillmore in the Democratic triumph, 
sought the post. He had the support of several members of the 
Louisiana legislature and ten members of the United States Senate 
who joined in petition for their fallen friend. But if Fillmore had 
been unable to get a Whig confirmed there was little reason to ex- 
pect Pierce to do more and Downs died a year later, a minor federal 
officeholder. A more likely suggestion was Thomas Ruffin,’ for 20 
years Chief Justice of the North Carolina Supreme Court. His 
name was presented by North Carolina’s Governor, David Reid,‘ 
in what are for a politician words of great urgency: “I would be 
much gratified. . . .” But even Reid knew that Ruffin was not of the 
same circuit as the deceased McKinley, and that this was at least some 
objection to his appointment; perhaps this was why Pierce did not 
choose Ruffin.5 

Ruffin was not the only applicant with political backing. John A. 
Campbell*® of Alabama, Pierce’s ultimate choice, had important friends. 
Governor Henry Collier’? of Alabama strongly advocated the ap- 
pointment of Campbell, whom he had known for twenty years. Collier 
had been Chief Justice of the Supreme Court of Alabama for ten 
years and was adequately able to form an opinion of Campbell’s legal 
ability. In Collier’s estimation, Campbell’s fluent French and his 





7Solomon W. Downs (1801-1854) was United States Senator from Louisiana, 
1847-53. He became Collector of the Port of New Orleans in 1853 and served 
for one year. 

*Thomas Ruffin (1787-1870) was a Justice of the Supreme Court of North 
Carolina from 1829 to 1833 and was Chief Justice from 1833 to 1852. He re- 
turned to the North Carolina bench for part of the year 1858. 

*David Reid (1813-91), North Carolina Democrat, was a Member of 
Congress, 1843-47; Governor, 1850-53; and United States Senator, 1853-59. 

*The geographical factor in Supreme Court appointments has diminished 
in importance since the Justices no longer serve as circuit judges. There is no 
member of the present Court who was appointed from a residence west of the 
Mississippi river although Mr. Justice Douglas has associations with the State of 
Washington. The Court has recently had three members at one time (Hughes, 
Stone, and Cardozo) from New York City. This, however, is not to say that it 
is a factor which may be ignored as it is of practical importance still in weighing 
candidacies. For a modern acceptance of the value of this factor, see Hughes, 
The Supreme Court of the United States (1928) 44. 

*John Archibald Campbell (1811-1889) was a practicing lawyer in Alabama 
at the time of his appointment. 

"Henry W. Collier (1801-55) was Chief Justice of the Supreme Court of 
Alabama, 1839-49, and was Governor, 1849-53. Campbell was also endorsed by 
Ben Fitzpatrick (1802-69), a former Governor of Alabama and, at the time of 
Campbell’s appointment, United States Senator. According to Carl B. Swisher, 
Catron and Curtis, as representatives of the Court, asked Pierce to appoint 
Campbell. Swisher, Roger B. Taney (1935) 446. 
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wide knowledge of the civil law suited him particularly to act as judge 
for a circuit which included Louisiana. 

Campbell had not been active as a practical politician—Collier 
claimed that “his severe habits of study are not calculated to make 
him an adept . . . ”; but Pierce need have no fears: “His politics 
class him with the truest sect of Democrats. He is a Republican upon 
the model of 1798-99.” This estimate proved sound, for in 1861 
Campbell left the Supreme Court to join his state in secession. 

Recommendations of politicians all over the South buttressed the 
words of Collier. Five Congressmen from Mississippi, six from 
Alabama, thirteen from Virginia, six from Tennessee, five from 
Georgia, six from South Carolina, three from North Carolina, and 
one each from Arkansas and Florida, as well as the members of the 
Alabama Supreme Court, petitioned for the appointment. On 
March 21, 1853, the appointment was made and four days later the 
Senate concurred. 

The next vacancy came when Benjamin R. Curtis resigned to 
take up a lucrative practice in abolitionist Boston where his slashing 
dissent in the Dred Scott case had reversed the low opinion in which 
he was held by the anti-slavery faction and insured him a profitable 
practice. The problem of Curtis’ successor must have cost the timid 
Buchanan many unhappy moments for passion over the issue of 
slavery had risen to a crescendo; in the circumstances, any appoint- 
ment would have been attacked. However, Buchanan was not sorry 
tu see Curtis go. The closest to any expression of a pleasantry in the 
letter acknowledging the resignation was a cool: “The President 
gives you his thanks for postponing the time of your retirement to a 
period when no one will be inconvenienced by it.””® 

The three men mentioned most prominently for the post were 
John J. Gilchrist,’° Associate and Chief Justice of the New Hamp- 





®*The Curtis dissent “entirely revolutionized the former adverse views held 
regarding him by the anti-slavery men.” 2 Warren, op. cit. supra note 1, at 321. 
Curtis resigned because of the inadequacy of his salary (1 Curtis, A Memoir 
of Benjamin Robbins Curtis (1879) 243), and his son estimates that he earned 
$650,000 in professional fees in the seventeen years after his resignation. 1 Curtis 
op. cit. 268. 

. * Curtis had informed Buchanan that he had chosen the date of his retirement 
so that no litigants would be inconvenienced. Curtis also wrote to ex-President 
Fillmore who had appointed him that financial considerations and the fact the 
Court had sunk so low that his voice would not improve it were his reasons for 
resigning. The Curtis-Fillmore letters are very cordial. For the complete corre- 
spondence, see 1 Curtis, op. cit. supra note 8, at 249. 

* John J. Gilchrist was Associate Justice of the New Hampshire Supreme 
Court from 1840 to 1848, and Chief Justice, 1848-55. 
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shire Supreme Court for fifteen years and at the time of the Curtis 
vacancy a judge of the Court of Claims; Charles B. Goodrich™ of 
the Boston bar; and Nathan Clifford’? of Maine. Gilchrist boosted 
himself for the office by having letters of recommendation sent to 
Attorney General Black. George Ticknor Curtis, brother of the re- 
signing Justice and a noted authority on constitutional law in his 
own right, supported Gilchrist. 

Rufus Choate signed a Gilchrist petition but later thought better 
of it and wrote President Buchanan in Goodrich’s behalf. He and 
other supporters of Goodrich considered their candidate to be an 
excellent lawyer as well as a thoroughly deserving Democrat; and if 
big names were thought significant in guiding the presidental choice, 
Gilchrist could have rejoiced, for Reverdy Johnson of Maryland, one 
of the country’s leading Democrats, supported him. 

Buchanan’s choice was Nathan Clifford, whom he had known 
well since their service together in Polk’s Cabinet.1* Clifford was 
known, in those days when being a Maine Democrat was not a mark 
of distinction in itself, as one of the leaders of his party in that state. 
Naturally the appointment was bitterly fought by all the critics of 
the Democracy but, on January 12, 1858, Clifford was confirmed with 
a narrow margin of three votes. 


Crvit War ApPporInTMENTs (1860-66) 


As the Civil War drew closer, moderates in the country saw in the 
Supreme Court vacancies an opportunity to propitiate factions and 
thus avert the crisis. When Justices Daniel, McLean, and Campbell 
vacated their seats through death or resignation in 1860 and 1861, 
“A humble citizen of the United States’'* asked President Lincoln 
to appoint the aged Senator Crittenden of Kentucky, a prominent 
advocate of sectional compromise. As late as 1862, a far less 
humble citizen, who was later to become a Cabinet member and 
United States Senator, William Evarts, clung to the conciliation 





“ Charles B. Goodrich was a Boston lawyer of no political prominence. 

“Nathan Clifford (1803-81) had been attorney general of Maine and At- 
torney General of the United States under Polk. 

% Clifford left his active campaigning largely to close friends who approached 
Buchanan personally. One of these friends, Congressman John Appleton of 
Maine, wrote Clifford confidentially two weeks before the nomination was sent to 
the Senate that Clifford would definitely get the appointment, and that he should 
begin preparations to move to Washington. Philip Clifford, Nathan Clifford, 
Democrat (1922) 268. 

* Thomas S. Malcolm of Kentucky to President Lincoln, March 13, 1861. 
* Evarts to Lincoln, November 22, 1862. 
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approach and proposed the appointment of James L. Pettigru,’® a 
loyal Whig South Carolinian. Evarts stressed the wise politics of 
recognizing “The most steadfast example of faithfulness which this 
great rebellion has brought out” and indicated that many other mem- 
bers of the bar shared his sentiments. 

This means of defeating the rebellious found little support among 
the politicians of Washington. Buchanan, after considering the 
merits of suggested Southerners, including William L. Harris’ of 
the Mississippi Supreme Court, sent the name of his Attorney Gen- 
eral, Jeremiah Black, to the Senate as a Lame Duck appointment. 
Black had been a member of the Pennsylvania Supreme Court and 
thus could claim some judicial experience, but the Republicans of the 
Senate felt that so important an appointment should fall to one of 
their number and rejected Black, 25-26.'8 

No sooner had Lincoln taken office than he began to receive 
suggestions of possible appointees. Among those who were put for- 
ward by their friends were James Speed, brother of Lincoln’s good 
friend Joshua Speed and later Attorney General, and George Robert- 
son of Kentucky.’® William T. Otto,?° later Supreme Court re- 
porter, had his supporters. But retiring Justice McLean wanted 
Noah Swayne,”! a member of the Ohio bar, as his own successor and 
politicians and businessmen joined in boosting the Ohioan. Governor 





** James L. Pettigru (1789-1863) was a South Carolina Whig and Unionist 
who never held public office. 

“William L. Harris (1807-68) was a Mississippi lower court judge, 1853-58, 
and was on the Mississippi Supreme Court, 1858-67. . Others suggested to 
Buchanan were George H. Lee of Virginia, S. S. Boyd of Mississippi, and Samuel 
Hampstead, Arkansas. 

* Daniel, whom Black was to succeed, died in May, 1860. The reason for 
the delay was that Taney had been expected to resign in time for Buchanan to 
name his successor and Black was scheduled to become the new Chief Justice. 
When it became clear that Taney had no intention of resigning, Black’s name 
was sent in as an Associate, but too late. By that time twelve Democratic Sena- 
tors had resigned to join the South. 

The Republicans would have refused any Democrat. As Horace Greeley put it, 
he would oppose Black even if Buchanan’s choice had possessed all the virtues 
of Marshall and Story together. See William N. Brigance, Jeremiah Sullivan 
Black (1934) 113. 

* George Robertson (1790-1874) had been a Whig Member of Congress 
(1817-21) and Associate and Chief Justice of the Kentucky Supreme Court (1828- 
42). He later became an Associate again from 1864 to 1871. 

* William T. Otto (1816-1905) was an Indiana lower court judge from 1844 to 
1852 and was professor of law at Indiana University from 1847 to 1852. He 
was later Assistant Secretary of the Interior for eight years. 

™ Noah Swayne (1804-84) held only one public office prior to his Supreme 
Court appointment. As a young man he had been United States District At- 
torney from 1830 to 1839. 
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Dennison® of Ohio pointed out to President Lincoln that “the ap- 
pointment would give great satisfaction to our friends” and this 
frankly practical argument outweighed the deficiency in Swayne’s 
judicial experience. Dennison went to Washington to press the 
claims of his candidate and friends of Swayne flooded the President 
with letters. William B. Ogden, former mayor of Chicago and !ater 
president of the Chicago and Northwestern as well as the Union 
Pacific Railroad* had known Swayne for twenty-five years and 
pronounced him to be not only personally, morally, socially, literarily, 
and legally “exceptional” but also to be possessor of sufficient “means 
to live handsomely independent of his salary.” 

Whether Lincoln was convinced of the intellectual and political 
merits of the appointment or whether he sought to test what sort 
of man had earned so large a collection of laudatory adjectives is not 
clear, but he appointed Swayne. Confirmation was readily granted. 
With no Southerners to choose from, Lincoln was reluctant to fill the 
vacancies in the Southern circuits; but it soon became imperative to 
have a Supreme Court that would decide important war issues favor- 
ably and in 1862 Lincoln appointed Samuel F. Miller, a former 
doctor and at the time of his appointment a Keokuk Republican 
leader, important in Iowa politics, but then unknown elsewhere.** A 





* William Dennison (1815-82) was Governor of Ohio, 1859-61. He later 
became Lincoln’s Postmaster General. Warren lists Senators Sherman and Wade 
of Ohio as Swayne Backers. 2 Warren, op. cit. supra note 1, at 378. 

* William Butler Ogden was mayor of Chicago in 1837. His endorsement 
of Swayne marks the period of the beginning of railroad influence in the ap- 
pointment of Supreme Court Justices. After 1860 the railroads were the biggest 
business interest in the country and their influence was felt by the high and low. 
Occasionally their domination of Court choices became so patent as to cause re- 
volt, as in the instance of Stanley Matthews. 

Swayne himself organized the campaign for his appointment. In April, 1861. 
he wrote Secretary of the Treasury Chase, a fellow Ohioan, that if Chase could 
“deem it proper to give me your friendly support you will lay me under a lasting 
obligation.” Fairman, Mr. Justice Miller and the Supreme Court (1939) 43. 

“Miller (1816-90) was born in Kentucky. He was a doctor for many 
years before his admission to the bar in 1847. In 1850 he moved to Iowa and 
in 1862 he was chairman of the Keokuk Republican district committee. 

Miller’s effort to win appointment involved two steps: First, to mold the 
impending reorganization of circuits so that Illinois and Ohio would not be in 
the same circuit as Iowa for these states had likely candidates for the Court; 
second, to get the appointment from Lincoln. (Fairman, op. cit. supra note 23, at 
44.) It took six months to get the required legislation. Had it not been for the 
presence of Iowa Congressmen in key positions a different scheme might have 
been adopted. 

Iowa’s Congressional delegation as well as Governor Kirkwood appealed to 
Lincoln in Miller’s behalf. Miller had so little reputation outside his own state 
that even a neighbor like Lincoln had never heard of him. Senators Grimes and 
Harlan of Iowa drew up a petition on which they secured the signatures of 28 
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second appointment went to David Davis of Illinois. Davis had been 
Lincoln’s floor manager at the Chicago nominating convention of 
1860 and had earned his appointment. 


Lincoln later appointed Stephen J. Field, California Democrat.” 
The post of Chief Justice went to Salmon P. Chase,?? Lincoln’s 





Senators and 120 or more Representatives, few of whom knew anything of 
Miller. That support won the nomination. Miller was so little known at the time 
of his appointment that he was widely confused with Daniel F. Miller, a former 
Whig Congressman from Iowa. 

* David Davis (1815-86) was an Illinois judge at the time of his appointment. 
Lincoln wavered between the choice of Davis and Orville H. Browning of 
Illinois and it was largely through the efforts of Leonard Swett, a friend of both 
Lincoln and Davis, that Davis was chosen. As Swett set it down, he went to 
Lincoln and appealed to the President to remember his obligation to Davis. As 
a clinching argument he assured Lincoln that the appointment of Davis would 
also pay any political debts owed to Swett (Fairman, op. cit. supra note 23, 
at 55). Lincoln thereupon appointed Davis. 

* Stephen J. Field (1816-99) was a member of the California Supreme Court 
at the time of his confirmation for the Court post, March 10, 1863. Field was 
chosen at the instance of the California delegation, and because Governor Leland 
Stanford, California railroad magnate, asked Lincoln to make the appointment. 
Myers, History of the Supreme Court (1912) 502. Myers gives as his authority 
the assurance of a man “who was Stanford’s private secretary at this time.” 
David Dudley Field, Stephen’s brother, was a prominent Republican, and this 
influenced Lincoln in making the appointment. Swisher, Stephen J. Field (1930) 
116. 

* Salmon P. Chase (1808-73), United States Senator from Ohio, Governor, and 
war-time Secretary of the Treasury, made an attempt to supplant Lincoln as the 
party’s choice in 1864. His effort came to nothing, and was abandoned before 
the Republican convention, after which he supported Lincoln. 

Immediately upon Taney’s death friends of Chase began to importune 
Lincoln to appoint his former Secretary. Senator Sumner argued that Chase 
could be relied on for his sincere anti-slavery convictions. Fessenden and Stanton 
within the Cabinet made the same appeal. Opponents of Chase, as well as advo- 
cates of other candidates, repeated to the President every criticism made by 
Chase of his former superior, but to no effect. It is the opinion of Nicolay, 
Lincoln’s secretary, that he was determined to appoint Chase from the moment 
of Taney’s death, but that he was determined to remain “very ‘shut pan’ about 
this matter.” The policy of secrecy was continued until the very moment that 
the appointment was announced to the Senate, for Lincoln made out the neces- 
sary papers with his own hand. 

Such doubts as Lincoln held must have arisen from Chase’s disloyalty to the 
President, but the only fear he expressed openly was that Chase could never forget 
his presidential aspirations even when on the Supreme Court. He almost wrote 
to Chase to ask him to declare himself publicly against ever attempting again to win 
higher honors, but considerations of the barter and sale tone of such correspond- 
ence, as well perhaps as a realization of its futility, dissuaded him. In the end, a 
respect for Chase’s ability, a reliance on him to support the war measures in the 
Court, and a feeling that judicial duties would keep Chase out of politics caused 
the President to make the nomination. At least in the last two respects Lincoln 
judged poorly; Chase upset the very methods of war finance which had been 
initiated during his term in the Treasury Department and remained a frustrated 
politician to the end. (For a discussion of the Chase appointment, see 9 Nicolay 
and Hay, Abraham Lincoln (1890) c. 17.) 

Others considered were Swayne, William M. Evarts, and former Postmaster 
General Blair (2 Warren, op. cit. supra note 1, at 402). 
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chief rival for the Republican nomination in 1864. Thomas Drum- 
mond, federal district judge for Illinois, was mentioned frequently to 
Lincoln but was never appointed. Drummond later served fifteen 


" years as a circuit judge in the Seventh Circuit.?8 


Andrew Johnson sent only one name, that of Henry Stanbery,”® 
his Attorney General, to the Senate for a Supreme Court position. 
The Senate had no objection to Stanbery, but it had the greatest ob- 
jection to Johnson and all his works. Congress passed a law reducing 
the size of the Court so that there could be no new appointments to 
fill such vacancies as might arise, the sole purpose of the maneuver 
being to prevent Johnson appointments, and Stanbery was never 
even considered by the Senate. 

Before Johnson lost all control of Congress there were diligent 
efforts by many to win appointments. Horace Maynard*® of Tennes- 
see is best known to history among those recommended. Maynard was 
a Congressman, first as a representative of the American party and 
later as a Republican, for nearly twenty years. He was attorney 
general of his state during the Civil War; after his retirement from 
Congress he was Minister to Turkey and, later, Postmaster General. 
Maynard’s case rested principally upon endorsements by Tennessee 
officials and judges. William L. Sharkey*! of Mississippi, a former 
judge of the Supreme Court of that state and in 1865 the Johnson- 
appointed provisional governor, was also recommended. His friends 
saw in him the perfect combination of virtues for “the spotless purity 
of his private life united with his extensive and profound judicial 
knowledge.” 

As is apparent from the cases already discussed, most seekers 
after the judicial office pretended some lack of interest. They 
hoped to make it appear that their friends pushed them for the office, 
or that “the office seeks the man rather than the man the office” as 
enthusiasts of the Nineteenth Century customarily expressed it. This 





* Thomas Drummond (1809-90) was mentioned as a possible candidate again 
in 1877 when Davis resigned and Harlan was appointed. 

* Henry Stanbery (1803-81) was described by Miller in 1866 as “one of the 
feeblest men who has addressed the Court this term.”’ The expression did not refer 
to Stanbery’s physical condition (Fairman, op. cit. supra note 23, at 118). This 
may very well have been a partisan criticism for the Philadelphia Inquirer, a 
Republican paper, recommended confirmation of “a most excellent appointment” 
(2 Warren, op. cit. supra note 1, at 457). 

* 1814-82. Maynard was endorsed by several federal officeholders in Tennes- 
see and by state officials and judges. 

* 1798-1873. Sharkey had the backing of his former associates on the Missis- 
sippi Supreme Court. 
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polite usage was easily penetrated by common knowledge, and the 
filing clerks in the Department of Justice displayed little sympathy 
with the fiction by collecting the papers for each aspirant under the 
title “Applicant... .” Nonetheless, it was comparatively rare for 
aspirants to confess ambition. One who had no such diffidence was 
George W. Paschal®* of Texas. Prior to his moving to Texas in 
1848, Paschal had been a judge of the Supreme Court of Arkansas for 
eight years. During the War he stood firm as a Unionist. In 1865 
he wrote to Johnson stating, “I am lawyer enough to fill the station 
with at least average ability. I was born poor and worked my 
way to the bar. . . . I therefore feel neither arrogance nor humilia- 
tion to solicit the appointment of a President whose sympathies and 
attachments have always been in the direction of my own.” Paschal 
would sacrifice himself for his country: “No man would more 
willingly undergo the great labors and responsibilities at this time,” 
but he and the many politicians and lawyers who endorsed him wrote 
in vain. 

Another Texan not inhibited by modesty was Lorenzo Sherwood, 
who had moved to New York at the outbreak of the War because of 
his Unionist sympathies. He caused to be printed a collection of 
testimonials, and the printed booklet was then presented to the Presi- 
dent. Sherwood exhibited endorsements from Governor Fenton 
of New York, Peter Cooper, various Congressmen and judges, and 
the members of the Union League Club. No “endorsement” was too 
remote for Sherwood to present in his own behalf. The second letter 
in his booklet was from Governor Yates of Illinois, who wrote that 
he could not endorse Sherwood, for he had already evidenced his 
support of Charles Drake of St. Louis, a prominent Missouri Re- 
publican.** 

Many other names were sent to Johnson during the early period 
of his administration, but the man who had so much difficulty keep- 
ing himself in office was unable to meet the requests of others. 





* 1812-78. After Paschal’s attempt to obtain a Court position had failed he 
became a practicing lawyer in Washington and often appeared before the Bench 
he had hoped to join. 

* Paschal to Johnson, June 16, 1865. 

“Drake (1811-92) was more successful in the pursuit of office than Sherwood. 
He went to the Senate in 1867 and was a member of the Court of Claims from 
1870 to 1885. 

At least fifteen other hopefuls caused papers to be filed with the Attorney 
General in 1865 and 1866, showing why Johnson should choose them for the 
Court. Almost all of them were Southerners who hoped that the South was to 
be represented on the post-war Court. 
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GRANT: THE EARLIER APPOINTMENTS 


The Grant administrations may well be termed The Shabby 
Era in American political history. In the beginning, the Reconstruc- 
tion frenzy was at its height. Senators and Representatives from 
the Southern states, if not from others, won their seats by the pro- 
cess of barter and sale. Corruption was brazen and the first obedi- 
ence of the Congress was to the rising forces of Capitalism. With 
the exposé of the worst of the scandals in Grant’s second administra- 
tion, the lowest depth of American public morality was reached. These 
factors cannot be ignored in studying the politics of the Grant appoint- 
ments. 


In 1869, President Grant had two vacancies to fill. One was the 
vacancy which Congress re-opened to appointment as soon as Andrew 
Johnson left the White House. The other was that caused by the 
announcement by Justice Grier of his resignation as of February, 
1870. Grier had long been senile and he was retiring to reap the 
benefits of the pension law of 1869. 

The misfortunes that dogged Grant in almost every attempt he 
made to fill a Supreme Court vacancy began with these first efforts. 
His first choice was Ebenezer Rockwood Hoar, at the time of his ap- 
pointment, Grant’s Attorney General. Hoar had ten years of ex- 
perience as a Justice of the Massachusetts Supreme Judicial Court.*® 





* Hoar (1819-95) was a Justice of the Massachusetts Supreme Judicial Court 
during the Civil War. He had been Grant’s Attorney General for one year at the 
time of his appointment. At the next election he became a member of Congress. 

The popular explanation of the Hoar rejection is that he was an honest 
man among thieves—that the Senate would have taken any man had he been 
“one of the boys” but that Hoar’s honesty in filling the circuit judgeships brought 
him the enmity of that body. (Such is the explanation given by George F. Hoar, 
1 Autobiography of Seventy Years (1903) 306.) This may have been the explan- 
ation but as yet it must be set down as not entirely proved. Senator Simon 
Cameron of Pennsylvania, the perfect and complete example of a machine poli- 
tician, was quoted by his good friend Hoar as having said of the rejection, “What 
could you expect for a man who had snubbed seventy Senators!” (Proceedings 
of the Massachussetts Historical Society, Second Series (1895) vol. 9, p. 304). 
But the fact that Hoar had Cameron’s support may mean that he leaned to one 
Republican faction instead of another. A certificate of good character from a man 
like Cameron, who had been forced out of the Lincoln Cabinet for corruption, 
is not a guarantee of respectability. 

It may have been Hoar’s manner, his clinging to virtue as though it was a 
peculiar possession which alienated the Senate. Hoar was described after his 
death by Charles Francis Adams, a distant relative and one who knew him 
well, as “essentially a Puritan.” Said Adams: 

“A slight difference in his composition—in the balance, so to speak, of his 
make-up—would have wholly changed the result, bringing to the front the more 
repellant as well as familiar attributes of those of whom he was a type. A man 
of intense, deep-rooted convictions—religious, political, social; of strong family 
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In his general outlook he was thoroughly sympathetic to the radical 
Keconstruction program. But his manner was brusque and in ad- 
vising Grant on nine circuit judgeships in 1869 he had been less than 
cooperative with the Senate spoilsmen. It soon became clear that 
anti-Reconstruction Democrats and aggrieved Republicans would 
prevent his confirmation. In the hope of appeasing the anti-Hoar 
faction, Grant bowed to the will of Senate leaders and appointed 
Edwin M. Stanton** to the other vacancy. Stanton was at the pin- 
nacle of his popularity. His role as a saboteur of the Johnson Cabi- 
net and his efforts to undermine his chief in the tenure of office 
struggle had won him a reputation since dimmed. The Senate immedi- 
ately confirmed. 

Only four days after his confirmation, and before he took office 
as a Justice, Stanton died. The country was treated to the macabre 
spectacle of seeing Grier attend the funeral of his own successor, and 
general opinion demanded that no further appointment be made for 
that “vacancy” until the expiration of the lengthy period between 
Grier’s announcement of resignation and his actual departure from 
the bench. At the same time it became apparent that Hoar would not 
be confirmed, and while formal rejection did not come until Feb- 
ruary, Grant had to begin all over again in his search for two Supreme 
Court Justices. 

There were many volunteers to help him. Foremost among these 
was Justice Samuel Miller, who endorsed Henry Clay Caldwell for 
cne vacancy. Like Miller, Caldwell was originally an Iowan. While 
an officer in the Union army during the War, Caldwell had been ap- 
pointed by Lincoln as a federal judge for Arkansas and so, in that 
quasi-carpet bagger fashion he came to the post which he held from 





and local, almost clan, feelings; seeing things most clearly from his own point 
of view, and not devoid of prejudices, conscious of strength and consequently 
fearless of contact with opponents; honest himself and intuitively sensitive 
to dishonesty in others, with an instinct like the scent of a hunting-dog for 
cant, pretence, and sham, and a wit which as with flashes of lightning revealed 
and not infrequently scathed what he instinctively saw,—Judge Hoar was 
saved from that Puritan sourness of disposition so often noticed. by a sense 
of humor and a spirit of kindliness. . . . ” (Massachusetts Historical Society 
Proceedings, supra.) 

In other words, even Hoar’s friends thought he was a crusty old man saved 
from complete “sourness” only by a sense of humor. On occasions when this 
sense of humor failed to function smoothly, there was no saving grace at all— 
and when patronage was being dispensed, Adams reluctantly admitted, Hoar’s 
“sense of humor . . . did not always have time to come to his rescue.” 

* Stanton (1814-69) had a good reputation as a lawyer. He was Buchanan’s 
Attorney General in 1860 as well as Secretary of War from 1862 to 1868. 
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1863 to 1890. From 1890 to his retirement in 1903 he was a judge 
of the Eighth Circuit. 


Miller told Grant that, as one of the few members of the Supreme 
Court who was thoroughly in accord with the Republican party, he 
felt some responsibility and right to suggest an appointment. He felt 
that it would be politic to appoint a Southerner, but :37 


I must confess my fears that so thoroughly were all the best 
lawyers of that region, whether whigs or democrats before the 
rebellion, indoctrinated with the rancor and strict construction 
of the federal constitution, which enfeebles the federal powers 
and enlarges those of the states, that no one of sufficient ability 
can be found among the old resident lawyers there who would not, 
when his conscience was appealed to on the bench, bring to this 
great Court the very doctrines which have caused so much trouble 
and which may yet be appealed to, and are now everyday, to 
overthrow the legislation of the last eight years. 


“c 


To avoid that difficulty, Miller recommended Caldwell as “a 
thoroughly unadulterated Republican.”** Senator James Harlan of 
Iowa added his word of recommendation and O. P. Morton, Sen- 
ator from Indiana, “without making any recommendation” spoke 
of Caldwell’s high character.*® The appointment, however, was 
never. made. 

A notorious, rather than distinguished, advocate was Ben Butler, 
one of the foremost demagogues and near geniuses in American 
political history. As a Civil War general and as a Congressman and 
radical leader from Massachusetts, his voice must have carried great 
weight when purely political considerations were debated, although 





* Miller to Grant, April 14, 1869. 

8 Caldwell and Miller were close friends. In 1873 Caldwell returned the favor 
attempted by Miller by endorsing his friend for the chief justiceship. 

Caldwell was (according to Fairman, op. cit. supra note 23, c. 15, from which 
this footnote account is taken) a fair and humane man—as good a liberal as the 
Nineteenth Century bench afforded. He was not overly sympathetic to railroad 
demands and, to keep himself above suspicion, refused to accept the railroad pass 
which most of his fellow politicians prized. Temperamentally, he and Miller had 
much in common and their mutual admiration was inevitable. 

Miller felt that a Southerner should be appointed but he was afraid that no 
Southerner who was not of pre-war Northern background could be trusted with 
Reconstruction legislation. The good Southern lawyers had all joined the rebellion. 
Miller lined up support for Caldwell in Iowa and Arkansas and attempted to do 
likewise in Texas. The Justice had a feeling that the appointment would redound 
to his own glory on the Bench by giving him greater influence: “If appointed, 
Caldwell will feel that he owes it mainly to me, and he will be very pleasant to 
me on the bench. .. .” (Miller to Ballinger, in Fairman, op. cit. supra note 23, 
at 343). 

“ Undated memorandum. 
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not when virtue was in issue. Butler wrote Attorney General Hoar, 
the late-rejected, in behalf of David Kellogg Cartter, Chief Justice 
of the Supreme Court of the District of Columbia. Butler hastened 
to discredit rumors that Cartter had been guilty of certain impro- 
prieties in his judicial determinations, and went on to assure Hoar 
that Cartter was thoroughly “loyal.” He was, thought Butler, “pecu- 
liarly fitted for the Southern Circuit from his fearlessness, his energy, 
and his determination for the right.”*° Translated into the realities 
of post-war America, this meant that Cartter could be trusted to 
carry out Reconstruction policies with Butlerian ferocity. 

Another federal judge with supporters both in the North and 
the South was John Erskine, United States District Judge for 
Georgia. Charles Butler, a partner of William Evarts, and the 
Governors of Alabama, Georgia, and Florida endorsed him. William 
Marvin, Florida federal judge, had the most orthodox capitalist 
support. He was recommended by the officials of at least eleven in- 
surance companies and the New Orleans Chamber of Commerce. 
Marvin had heard many salvage cases, and while underwriters felt 
frequently that he was too free with their funds, “a further intimacy 
with the case served but to increase our confidence in his stern 
justice.”’4* 

President Grant passed over the possessors of all these qualifi- 
cations*! to choose for the posts William Strong*® of the Pennsyl- 
vania Supreme Court and Joseph P. Bradley** of New Jersey. 
Strong had been on the Pennsylvania bench for thirteen years and 
during the latter portion of his term he had joined with Judge 
John M. Read, and Judge Daniel Agnew of that court to give the 
court a substantial Republican majority on all important issues. Both 
Agnew and Read wrote to urge the appointment. The words of Read 
gain special interest from the fact that he had been nominated: for 
the Supreme Court by President Tyler in 1841, when his appoint- 
ment had been ignored by the dominant politicians. Had he been con- 
firmed, it is unlikely that Strong would ever have been nominated, 
since such an appointment would have meant two judges from the 





“ Butler to Hoar, February 6, 1870. 

“= Thos. A. Adams, president of the Board of Underwriters, New Orleans, 
to Grant, July 8 1869. 

“Other aspirants in 1870 were Richmond M. Pearson of the North Carolina 
Supreme Court, W. W. Howe of the Louisiana Supreme Court, and Alexander 
Rives who got a judgeship in Virginia a year later as a consolation prize. 
“William Strong (1808-95) held his position on the Court for only ten years. 
“1813-92. Bradley had been a practicing lawyer. 
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same state. Pennsylvania’s Governor and other major state officials 
also advocated Strong’s appointment. In addition there was the in- 
evitable Nineteenth Century certificate of good character from a rail- 
road magnate—this time the president of the Cumberland Valley 
road.** 

Bradley too had his official supporters in the members of the 
High Court of Errors and Appeals of New Jersey and the Chan- 
cellor of that state. The Hudson County bar strongly recommended 
their neighbor and urged New Jersey Congressmen to do their bit. 
Their bit must have been effective enough, because on February 7, 
1870, the names of both Bradley and Strong were sent to the Senate. 

February 7th was also, perhaps by odd coincidence, the date of 
the handing down of the important decision holding unconstitutional 
the Legal Tender Act,** a decision which Strong and Bradley were 
shortly to reverse, by their votes in addition to the original minority.*® 
It is not proposed here to re-examine the old controversy as to 
whether Grant “packed” the Court to achieve the desired end, but 
it is widely accepted that Grant was advised a month or more before- 
hand what the decision would be; everyone knew that Bradley and 
Strong were good Republicans and good railway men who could be 
expected to follow the party line, particularly where the method of 
paying off railroad bonds was at stake.*? 

Both nominations, and particularly that of Bradley, were fought 
by carpet-bag Senators who desired an appointment from their own 
section. With the help of the Democrats this opposition was de- 
feated, although the Bradley appointment was stalled for over a 
month and there were nine votes recorded in opposition to his con- 





“Both Bradley and Strong had wide experience representing railroads and 
there were presumably more recommendations of a similar sort. Among Strong’s 
clients, when he had been in practice, were the Philadelphia and Reading Rail- 
road and the Lebanon Valley Railroad (Myers, History of the Supreme Court 
(1912) 517). Bradley represented the New Jersey Railroad and the United Rail- 
ways of New Jersey (Myers, op. cit. 518). They were more completely identified 
with railroad interests than any other appointees between Field and Matthews. Of 
the members of the Court with Bradley and Strong, Miller, Chase, and Harlan 
bad the least experience as a railroad counsel. For evidence of Miller’s disgust at 
what he considered the pro-railroad biases of his colleagues, see examples from 
his private correspondence quoted in Fairman, op. cit. supra note 23, at 231, 
232, 233, 240. 

“ Hepburn v. Griswold, 8 Wall. 603 (U.S. 1870). 

“Knox v. Lee, 12 Wall. 457 (U.S. 1871). 

“For a typical statement of this view, see Swisher, op. cit. supra note 26, 
at 181. For adequate proof that Grant knew in advance that Strong and Bradley 
supported the constitutionality of the legal tender acts see Ratner, Was the 
Supreme Court Packed by President Grant? (1935) 50 Am. Pol. Sci. Q. 343, 350. 
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firmation. It may be supposed from the bitterness of Democratic 
attacks on Bradley in 1877 for his vote in favor of Hayes on the 
Electoral Commission that the Democrats came to regret their 
former support. 

The next vacancy on the Court came in 1872 with the resignation 
of Justice Nelson, a New York Democrat who had been on the Court 
for twenty-seven years. Grant immediately received a telegram 
from John Harlan of Kentucky.** Harlan, who was himself appointed 
five years later, in recognition of his services as a Louisiana Com- 
missioner and because his law partner, Benjamin H. Bristow, was 
persona non grata with too many Senators to be likely of confirma- 
tion, urged the nomination of Bristow as “fit recognition of his 
talents” and “gratifying to Southern Union Men.” Bristow had 
been the first Solicitor General of the United States, holding the 
office under Grant from 1870 to 1872, and he was later to become the 
Secretary of the Treasury and gain his lasting place in history be- 
cause of his work in breaking up the Whiskey Ring. 

A New Yorker had been planning for a long time to succeed 
Nelson. He was Ward Hunt,** formerly mayor of Utica, New York, 
and from 1865 a member of the New York Court of Appeals. His 
record of Republicanism extended back to 1856. As early as 1870 
his supporters began to write Grant in anticipation of Nelson’s resig- 
nation. While some who were asked to commit themselves in favor 
of Hunt before Nelson left the Bench felt that there was some 
impropriety in expressing themselves prematurely, others showed no 
such reluctance. Judge John M. Parker of the New York Supreme 
Court emphasized to the President, Hunt’s character, his ability, 
and his marked courtesy.°° The quality of charm and gentlemanli- 
ness implicit in the last reference was Hunt’s chief claim to fame 
and has not saved him from being one of the most obscure Justices. 
He is remembered for the fact that, although paralyzed, he held his 
seat for four years (1878-82) while waiting for an adequate retire- 
ment pension. He was appointed and confirmed without marked con- 
troversy. 


GRANT AND THE CHIEF J USTICESHIP 


President Grant may have thought that he had had trouble 
over Supreme Court Justice appointments, after the problems pre- 





“Harlan to Grant, December 3, 1872. 
“ 1810-86. 
® John M. Parker to Grant, January 31, 1870. 
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sented by the Senate in handling Hoar, Bradley, and Strong; but 
al! that had gone before was but a mild prelude to the storm that 
broke over his head when he attempted in 1873 to fill the vacancy 
caused by the death of Chief Justice Chase. There is no parallel in 
American judicial and political history to the difficulties that beset 
Grant before he filled the seat of the Chief Justice. 


There were aspirants galore. Bradley, Swayne, and Miller of the 
Court all had advocates in the Cabinet.®! Indeed it may well be that 
the desire not to offend those who would be rejected caused Grant to 
exclude the members of the Court from his several selections. 

A leading organizer for Miller sentiment was Henry Clay Cald- 
well, the Arkansas district judge whose apointment Miller had backed 
at the time of the 1869 vacancies. Caldwell was selected by the bar 
of Little Rock to lay before the Attorney General their petition for 
the elevation of Miller. The petition was signed by the judges of 
the Arkansas Supreme Court, the state attorney general, the Chan- 
cellor, and by many leading lawyers. One of those who signed the 
petition was August H. Garland, against whom Miller had spoken 
i a strong dissenting opinion in the test oath for lawyers case, Ex 
parte Garland.*? Garland was among the first to support Miller 
at the Bar Association meeting and he drafted the pro-Miller peti- 
tion. Caldwell concluded his description of Little Rock sentiment 
with words that express his own admiration :°8 


All concur that his strong and vigorous intellect enables him 
to take a clear and comprehensive view of the great questions 
going before that court and to fortify his conclusions by a plain, 
clear, and forcible method of reasoning that carries information 
and conviction to the mind, alike, of lawyers and laymen. 


Senator Wilson of Iowa also strongly endorsed Miller as the choice 
of the Northwest. 





"Secretary of War Belknap supported Miller; Secretary of Interior Delano 
supported Swayne; and Secretary of Navy Robeson supported Bradley. 

"4 Wall. 333 (1867). 

* Caldwell to Attorney General Williams, June 7, 1873. For a lengthy dis- 
cussion of the Miller-for-Chief-Justice campaign see Fairman, op. cit. supra note 
23, c. XI. Upon the death of Chase papers throughout the country began to sug- 
gest the Iowan. Within the Cabinet, Secretary of War Belknap (who was, to 
Miller’s horror, later revealed as one of the rankest corruptionists) gave his 
support. The Iowa papers and the bar of Miller’s circuit were especially vehement. 
George Wright, United States Senator from Iowa in 1873 and many years later 
president of the American Bar Association, was a Miller advocate. 
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Without expressing a preference as to which Justice should be 
elevated to the chief position, John Harlan expressed his conviction 
to President Grant that some one of them should. Since no President 
had ever advanced an Associate Justice there was something of a 
tradition that no Associate should ever be considered for the chief 
justiceship.** Harlan argued that the contrary should be the rule 
and that experience should give a man preference. He thought it 
would be “fraught with danger to the administration of justice to 
announce that an Associate Justice, however faithful he may have 
been in the discharge of his duties and however eminent may be 
his ability—could never proceed to the office of Chief Justice.”® 

Harlan did not write as an amateur political scientist fearful that 
denial of opportunity for advancement would impair Court morale. 
His more practical objective emerged at the end of his discussion. 
He explained that the advancement of one of the Associates would 
make possible the appointment of a Southerner, of whom there were 
none on the Court, to fill the vacancy left by the advancement. And 
then, inevitably, came the suggestion that Benjamin Bristow was the 
right man for the post. 

Choosing a Chief Justice for Grant was everybody’s pastime. 
S. B. H., writing on the stationery of the Internal Revenue Office, 
urged Grant to advance Swayne.** The only S. B. H. listed in the 
Federal Register as an employee of the Department of Internal 
Revenue for 1873 was S. B. Hannum, a clerk at a $1400 a year 
salary. Since Hannum was an Ohioan, as was Swayne, it is not im- 
probable that he was the advocate. Hannum, if Hannum it was, 
had no difficulty in speaking as an expert on the qualifications of 
several candidates and pointed out that Senators Howe of Wiscon- 
sin and Conkling of New York were infinitely inferior to Swayne. 
The fact that everyone, down to the lowest clerk, had his own theories 
as to the right man for the vacancy may account for the fact that 
Grant had such difficulty in getting a confirmation. Widespread 
support of so many candidates made it difficult to agree on any one. 

Stanley Matthews, another Ohioan later to be appointed as Asso- 
ciate Justice had a creditable number of supporters. The Western 
Methodist Book Congress saw in him a suitable Christian gentle- 





* Associate Justice White was made Chief Justice by Taft in 1910 and is still 
the only Justice to have been elevated to the first position. 
* Harlan to Grant, August 28, 1873. 
® Memorandum of July 16, 1873, signed S. B. H. 
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man,’ and Manning Ferguson Force, a Civil War Union general 
and later a Cincinnati municipal judge, felt that if former Justice 
Curtis or Judge Advocate General Holt could not be appointed, 
Matthews was a good second choice.5* Matthews, however, had to 
wait until he had made a greater name for himself as a loyal Repub- 
lican, and by that time the tide of agrarian unrest had reached such 
force that his railroad connections almost cost him confirmation. 
Grant’s first choice for the chief justiceship was Senator Roscoe 
Conkling of New York. To the relief of a large share of the public, 
Conkling refused the appointment.®® After Secretary of State Hamil- 
ton Fish also declined,®° Grant chose George H. Williams of Ore- 
gon.* Williams had some judicial experience, having been a judge 
of an Iowa court for five years as well as Chief Justice of the Oregon 
Territorial Court from 1853 to 1857. He had been a Republican 





* Letter signed by five representatives of the Congress to Grant, August 26. 
1873. 

* Force to Grant, September 4, 1873. 

On November 8, 1873, Grant wrote Conkling as follows: 

“When the Chief Justiceship became vacant I necessarily looked with anxiety 
to someone whose appointment would be recognized as entirely fitting and ac- 
ceptable to the country at large. My own preference went to you at once. But I 
determined and announced that the appointment would not be made until the 
meeting of Congress—that I thought a Chief Justice should never be subjected 
to the mortification of a rejection. The possibility of your rejection of course 
was not dreamed of. But I think the conclusion of waiting for confirmation was 
right in principal. 

“I now wish to state to you that my first convictions on the subject 
of who should be Judge Chase’s successor have received confirmation by time; 
and I tender the nomination to you, to be made at the meeting of Congress, 
in the hope that you will accept and in the full belief that no more acceptable 
appointment could be made.” (Alfred R. Conkling, Life and Letters of Roscoe 
Conkling (1889) 460). 

Two weeks later Conkling informed Grant of his unwillingness to accept, 
without stating any reason. He clung to his determination. After the Williams 
nomination had been withdrawn Senators Howe and Hamlin sought to induce 
a change of mind, but without result. In 1882 after Conkling had been driven from 
his position of power after his war with President Garfield over patronage, and 
when he had no other position to hold, President Arthur, in a surprise move, 
sent Conkling’s name to the Senate for a position as Associate Justice. The Senate 
confirmed before Conkling had an opportunity to refuse, but he immediately 
resigned. 

Conkling was the foremost machine politician of his age and typified com- 
plete opposition to all reform. These details show Grant’s frame of reference in 
selecting a Chief Justice. As a matter of first choice it never occurred to Grant to 
appoint anyone to the Court but a Stalwart—Hoar, Stanton, Conkling, and, later, 
Williams. Hunt was a rare exception and he had been a Republican since the 
origin of the party. There is no more obvious case of a presidential concept of 
the Supreme Court posts as havens for worthy politicians. 
® Fairman, op. cit. supra note 23, at 259. 

* 1823-1910. 
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United States Senator from Oregon from 1865 to 1871 and he was 
Attorney General at the time of his appointment to the Court. 

At the time of Williams’ appointment® the chairman of the Com- 
mittee on the Judiciary was George F. Edmunds of Vermont. Ed- 
munds, a Republican, was a member of the Senate from 1866 to 1891 
and was chairman of the Committee for all but eight years of that 
period. Hence he was closely associated with every Supreme Court 
appointment for a quarter of a century. 

A person named Wright, otherwise unknown to history, was a 
sufficiently vigorous opponent of Williams to have a pamphlet printed 
charging him with corruption. Wright had been some sort of repre- 
sentative of certain Indian tribes (obscurity befogs the details of 
the entire incident) and had been indicted by the Department of 
Justice for fraud for his activities in that connection. Williams per- 
sonally ordered the United States district attorney at St. Louis to 
proceed vigorously with the criminal action and offered to provide 
him with full assistance—all this in April, 1873, and before the 
death of Chase. It is not clear from the records whether Wright 
was convicted or not, but he harbored a deep grudge against Wil- 
liams. In some manner he came into possession of copies of much of 
the correspondence of the Department of Justice, stolen with the 
aid of a clerk in the Department. The originals, of which Wright 
ciaimed to have copies, remained with the Department, so that the 
authenticity of any individual document might be challenged by point- 





December 4, 1873. 
* George F. Hoar’s description of Edmunds catches the essence of most of the 
estimates of the man: 

“He was an excellent debater. He was very fond of criticising and 
objecting to what was proposed by other men. He seemed never so happy as 
when in opposition to the majority of his associates. But he possessed what 
persons of that temper commonly lack, great capacity for constructive states- 
manship. 

“David Davis, who was President pro tempore of the Senate, used to say 
that he could always compel Edmunds to vote in the negative on any question 
by putting the question in the old New England fashion, “Contrary-minded 
will say no,” for Edmunds was always contrary-minded. I once told him, 
borrowing a saying of an Englishman, that if George Edmunds were the 
only man in the world, George would object to everything Edmunds pro- 
posed. ... 

“Edmunds was nominated for the Presidency by the Massachusetts nomi- 
nating convention of 1880 which also chose Hoar as the head of its Edmunds 
slate of delegates to the national Republican convention. Edmunds told Hoar 
that he did not care to be nominated. Said Hoar: 

“‘But, Edmunds, just think of the fun you would have vetoing bills.’ 
He smiled, and his countenance beamed all over with satisfaction at the idea 
and he replied, with great feeling: ‘Well, that would be good fun.’” Hoar, 
Autobiography of Seventy Years, 387, 388. 
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ing to the fact that the Department had no record of a letter from 
which the paper in question was allegedly copied. 

Wright published this correspondence in his pamphlet. Most of 
the letters were innocent enough, but one, from an assistant in the 
Department named Williamson, addressed to Williams, implied that 
some sort of dishonest offer to sell justice had been made, with 
Williams’ sanction, to Wright. Upon the publication of the pam- 
phlet, Williamson claimed vigorously that the letter was a forgery and 
a fraud. But it at least provided sufficient material to warrant Senate 
investigation especially since Wright had retained a _ respectable 
Washington lawyer to press the matter before the Judiciary Com- 
mittee. 

December 8th when the Committee met to consider the nomina- 
tion, the Wright charges were formally laid before it.** Feeling that 
charges of such questionable authenticity should not be graced by a 
formal procedure until there had been some preliminary investigation 
of their merits, the Committee delegated Edmunds to look into the 
question. Edmunds went to Williams the next day and learned that 
Williams had no intention of being put on trial by the Committee 
but that the Senators would be welcome to look through the office 
records. Edmunds then spent several hours looking through the 
Department files with the assistance of Chief Clerk Falls, primarily 
to determine whether the Williamson letter was recorded. Falls, 
according to the later report of the Senate Committee, convinced 
Edmunds that he alone was in charge of opening the mail and regis- 
tering letters. Since there was no evidence of the receipt of the 
letter in question, Edmunds concluded that it probably was a forgery. 
The Committee later concluded that it was not true that Falls was 
the sole opener of the mail and that there was a possibility that 
unrecorded documents might have been received. Since the Williams 
nomination was withdrawn before the Committee had the opportunity 
to probe the matter exhaustively, no opinion was expressed finally 
on the merits of the charge. 

Senator Edmunds, probably enjoying himself immensely in his 
role of sleuth, then decided to go a bit beyond his instructions, and 
interviewed Wright’s counsel to study his evidence. The evidence 





“The following account is taken largely from Edmund’s report to the Com- 
mittee, Williams’ letter to the Committee, and the final Committee report. The 
original reports are in the Senate Judiciary Committee files. No printed copies 
have been found. 
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displayed to the Senator there did not convince him in the light of his 
own study of the Department records. On December 10th Edmunds 
laid his account before the Committee which decided that there was 
no need to hear further testimony. The nomination was then re- 
ported favorably to the Senate. 


One other preliminary charge was made, involving the alleged 
ownership by Williams of an interest in an Alexandria stone quarry 
from which stone was purchased for Government buildings. The 
inference was that Williams used his official influence to benefit his 
pocket by throwing Government business to his own company. In a 
communication to the Committee, Williams forcefully asserted that 
he had never had more than a $250 interest in the concern, that he 
had taken this as a legal fee, and that he had given it up before 
it ever made any profits. The matter seems never to have been 
formally considered by the Senate Committee; it is said that Ed- 
munds was too good a Republican to allow public discussion to be 
directed to a matter of this sort when, it is rumored, Grant had stock 
in the same quarrying concern. 

December 14th the question of confirmation came up in the Sen- 
ate. By that time other charges against Williams were being indus- 
triously circulated and the nomination was held over until the 20th 
when it was referred back to the Committee for more detailed in- 
vestigation.*© One Charles H. Winder made the principal accusation 





“The account of the procedure and formal statements of the Judiciary 
Committee and the Senate must not disguise the fact that there were probably 
fundamental biases at work, certain prejudices and dislikes that caused the 
Senators to react as they did. The foremost of these biases arose from a dislike 
for Williams’ wife. Justice Miller reported to a correspondent: “Williams’ nomi- 
nation is received with universal disgust. It is attributed to the personal influence 
of his wife, and remarks are made publicly as to the nature of that influence, 
which are of the most discreditable or rather disgraceful character.” (Fairman, 
op. cit. supra note 23, at 260). 

Legend has it that Mrs. Williams attempted to assert her social position as a 
Cabinet lady in a manner which alienated Senate wives; and another rumor tells 
of anonymous letters she was supposed to have written. (Trimble, Chief Justice 
Waite (1938) 124). 

This factor had an influence which is vague and immeasurable. Subse- 
quent accounts of the nomination have ascribed great weight to it, perhaps 
because of its mysterious nature. A writer commenting on the death of Williams 
in 1910 thought that “the real opposition of the Senate was not to the Judge 
himself and related to social matters which he could not remedy or publicly ex- 
plain.” T. W. Davenport, The Late George H. Williams (1910) 11 Ore. His. Soc. Q. 
279, 284. Williams’ own comment on the nomination adds to the mystery cle- 
ment. Writing on “Reminiscences of the Supreme Court” in 1899, long after 
he had dropped out of national politics, Williams said: “. ..I was surprised, 
and so was the President, at the opposition of some of the Republican Senators. 
I had twice been confirmed by the Senate, once for High Joint Commissioner to 
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which led to the recommital. Winder’s allegations grew out of a 
case“ involving baled cotton seized by the Union army in its march 
through the South. This was one of the numerous post-war conflicts 
over whether particular cotton was properly subject to seizure or 
whether it belonged to loyal citizens. A large number of the gentle- 
men who live on honesty’s margin put up dubious claims to cotton 
and frequently by dint of corruption won some damages from the 
Government. At least three such cases were cited in the course of 
the Williams contest. In this particular instance Winder asserted 
that, in some manner not now clear, Williams had been guilty of 
illicit procedure in handling the appeal. 


Winder came before the Committee and told his story but the 
Senators found that it fell apart at the touch and was completely in- 
conclusive. Williams stated that he had never before heard of 
Winder, nor did he remember ever having seen the go-between who 
was supposed to have approached him with offers of bribery. He 
pointed out that Senator Matt Carpenter, noted attorney and Re- 
publican stalwart from Wisconsin, had approached him in an effort 
to have the appeal in this case dismissed. It is conceivable that the 
connection of a member of the Judiciary Committee with the case 
in question may have diminished the enthusiasm of the Senators for 
investigation, but there is no evidence that the conclusion was not 
reached on more straightforward grounds. 

Thus far none of the charges against Williams had been made to 
stick. But the delay gave Williams’ Oregon enemies an opportunity 
to gather their weapons. Oregon politics had long been stormy, and 
Williams had enemies not only in Democratic, but in Republican 
ranks. The differences on the Republican side were unusually bitter 
because the state had recently undergone an exhausting wrangle over 
the election of a United States Senator. An outline of Oregon politics 
from 1860 to the Williams nomination is necessary to an understand- 
ing of the bearing of these conflicts on the Williams appointment. 





make the treaty of Washington, and again for Attorney-General, without the usual 
reference of my name to committee. I shall not go into that matter at this 
time; suffice it to say that the reasons for the Republican opposition to me in 
the Senate were not such as were given to the public by the newspapers.” (1899) 
8 Yale Law Journal 296, 299. 

Another handicap for Williams was the fact that articulate elements of the 
bar considered him incompetent. The Bar Association of the City of New York, 
for example, passed a resolution dubbing the nomination of Williams a disap- 
pointment. (Fairman, op. cit. supra note 23, at 259). 

” Hill v. United States, 8 Ct. Cl. 361 (1873). 
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In 1860 the Democratic party of Oregon was divided between 
the Breckenridge faction and the Douglas faction. A leader of the 
Douglas wing was James W. Nesmith®* who had come to Oregon 
in 1843 and almost immediately became a leader in the affairs of 
the territory. Williams was a Republican leader. In 1860 Williams 
and Nesmith were rivals for senatorial positions. Nesmith won, to 
quote Williams, because “some of my supporters, under the pres- 
sure of the Salem clique, went over to Nesmith.’** From that date 
Nesmith and Williams were rivals ; they soon became bitter enemies. 


In 1865 Williams went to the Senate where he served with Nes- 
mith as his colleague for two years. During the War, Nesmith had 
been a loyal Unionist and a supporter of Lincoln. But with the 
death of Lincoln, Nesmith became a Johnson supporter while 
Williams stood with the radicals. The two men were opponents for 
the length of their service together. Williams defeated all appoint- 
ments given to Nesmith’s friends by Johnson; the patronage aspect 
of the feud culminated with Williams’ successful attempt to block 
confirmation of Johnson’s appointment of Nesmith as Minister to 
Austria. 

In 1866 Nesmith was a candidate to succeed himself but lost be- 
cause of his support of Johnson. The two chief contestants were 
John J. Mitchell and Addison C. Gibbs. Gibbs, Republican Governor 
during the War, was the regular party nominee but Mitchell won 
enough of his supporters to prevent any agreement by the legislature. 
As was often the case in the days of legislative election of Senators, 
the deadlock was broken by the selection of a dark horse, in this case 
Henry W. Corbett.® 

In 1872, Corbett was defeated for re-election by Mitchell. Wil- 
liams’ support of Mitchell was a decisive factor. The Corbett- 
Mitchell battle was hard fought and lasted for almost the entire legis- 
lative session. Mitchell was freely charged with corruption.” 





* Nesmith (1820-85) was a Senator, 1861-67, and a Member of Congress, 
1873-75. 

*® George H. Williams, Political History of Oregon, 1853-65 (1901) 2 Ore. 
Hist. Soc. Q. 1, 24. 

® Henry Winslow Corbett (1827-1903) was a Republican Senator, 1867-73. 

® John H. Mitchell (1835-1905) was a United States Senator, 1873-79, 1885-97, 
1901-05. He was charged frequently with a varied collection of public and private 
misdeeds. Many of the charges were well founded and in 1905 he was con- 
victed for receiving fees for using his influence as a Senator to win favors 
from Government bureaus for his clients. He died during the appeal of the con- 
viction and the Senate omitted its usual practice of adjourning upon the death 
of a member. (13 Dictionary of American Biography 53). 
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Thus in 1873 when his name was sent to the Senate for the chief 
justiceship, Williams had many powerful political enemies in his own 
state. Nesmith of the Democrats, Corbett, whom he had just de- 
feated, and Gibbs whose enemy of 1866 had just been boosted into 
office by Williams—they and their friends had every reason to op- 
pose Williams. 

In 1873 Nesmith successfully ran for the House of Representa- 
tives to fill a vacancy, and hence was in Washington at the time of 
Williams’ nomination. Gibbs, who had become United States At- 
torney for Oregon, prosecuted several of Nesmith’s opponents for 
participation in vote frauds in that election. Williams finally removed 
Gibbs from his position as United States Attorney for what Williams 
considered was excessive zeal in the prosecutions. 

Nesmith personally and representatives of the Corbett faction in 
Oregon charged that Gibbs was removed for prosecuting Williams’ 
friends. When the Winder matter was disposed of, Nesmith, whom 
Williams characterized as “the most malignant political and personal 
enemy I have in the world,” was invited by the Judiciary Committee 
to appear before it. He gave his account of the Gibbs incident and, 
incidentally, related all the other charges he could think of against 
Williams. There is nothing which an active imagination could pro- 
duce that Mr. Nesmith omitted. 


As Williams saw the Gibbs case, the removal was thoroughly 
justified. Williams stated that the alleged frauds had been investi- 
gated first by a state grand jury and then by a federal grand jury. 
Because no one was indicted by either, Gibbs called a special and 
irregular grand jury in what Williams considered an illegal manner 
and at this point he, as Gibbs’ superior, ordered the proceedings 
stopped. Gibbs nonetheless indicted several people, one of whom 
was “a man of character and wealth, . . . an officer in the Union 
army ...an active Republican.”"' In 1873 that frequently was 
excuse enough for robbing the Treasury. When the accused were 
acquitted, Gibbs was removed. 

There was difference of opinion as to the accuracy of Williams’ 
account of the failure of the Gibbs efforts. The Senate Committee 
found that, Williams to the contrary notwithstanding, Gibbs did 
have “more than one of the defendants convicted.” At this point 
the matter was dropped by the Committee on the strength of Williams’ 





™ Williams’ statement of January 17, 1874, to the Judiciary Committee. 
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statement. No official and final conclusions were reached as to the 
possible culpability of either Williams or Gibbs. The possible effect 
on fellow-Senator Mitchell may have been a reason for not probing 
the matter too carefully. 

The effect of Nesmith’s opposition is hard to ascertain or under- 
stand. The quarrel was obviously a political battle between a Dem- 
ocrat and a Republican and the Republican Senators should have had 
ne difficulty in siding with their own. The Corbett phase may ac- 
count for Republican opposition since Corbett probably left many 
friends in the Senate. The coalition under Nesmith had enough effect 
for Williams to remember it for many years. In 1901 he described 
his patronage battles with Nesmith during the Johnson administra- 
tion and stated that in return Nesmith “as a representative in Con- 
gress did what he could with the help of some prominent republicans 
of Oregon to prevent my confirmation by the Senate when I was 
nominated for Chief Justice... . 

The Committee did not need to resort to these charges which 
might have cast reflections beyond the immediate problem for at 
last they struck pay dirt in a field which was exclusively confined to 
Williams. It was charged that he had bought a carriage and horses 
cut of the public monies, that he was using the messengers of the 
Department of Justice in his personal service, and that he had in 
other ways used the funds of his Department for his own benefit. 
In the beginning the Committee was not sure what it had in mind 
by these “other ways,” but it eventually established enough of a case 
on that score to lead to the withdrawal of the nomination. 


December 16th and 17th, Clerk A. J. Falls of the Department 
of Justice was examined by the Committee. Falls had cooperated with 
Williams in a questionable bookkeeping technique. As chief clerk of 
the Department, he was in charge of official disbursements. Williams 
also made him his private financial secretary and put him in com- 
plete charge of the Attorney General’s private funds. Thus Fall 
made the expenditures for both the Department and for Williams 





™ Williams, loc. cit. supra note 68, at 25. 

The Nesmith-Williams feud lapsed with the retirement of both men from 
active politics. As Williams described their relationship, “I am happy to say 
that before his last illness our friendly relations were re-established, and while he 
was sick he wrote me a pathetic letter begging me to help him out of his imagi- 
nary troubles.” Williams, ibid. 
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personally, fairly inviting the suggestion that he had mingled public 
and private funds as readily as he had mingled public and private 
duties. 

Falls was examined first of all as to expenditures of Departmental 
funds for a carriage and horses to be used by Mr. Williams. In re- 
spect to this matter it was not suggested that Williams had stolen 
the public monies, but rather that he had abused his discretion for 
his personal benefit. The inference was extravagance with public 
money rather than corruption. 


There were other charges of similar extravagance and abuse of 
discretion relating to the use of messengers and their livery. These 
criticisms stung Williams, and after the Committee had adjourned on 
December 17th for the Christmas holiday he deluged it with corre- 
spondence to sustain the propriety of his practices. In good lawyer- 
like fashion, he proved the need for the carriage and then cited 
authorities as precedents. The Department of Justice, claimed 
Williams, needed a carriage more than any other department.™* People 
were constantly being carried from the Department to the Capitol, 
and great numbers of the staff went regularly to the Supreme Court. 
Williams had ordered the carriage purchased by Falls with no direc- 
tions as to the kind or price and he did, at the late date of the con- 
firmation controversy, claim to have had some doubts about its pro- 
priety when he first saw it. It was a beautiful carriage. Its horses 
were old and decrepit so new ones were purchased. True, the driver 
had brass-buttoned livery, but Mrs. Williams had paid for this 
herself. 

As for precedent, both Henry Stanbery and William M. Evarts 
had purchased horses and carriages while in office as Attorneys Gen- 
eral, and Williams claimed that this was accepted Government prac- 
tice. Chief Justice Chase when Secretary of the Treasury, was re- 
puted to have done likewise, and to have used the official livery 
freely for social purposes. The harassed Williams pulled evidence 
from every crevice. George Wilkinson, a driver for the Department, 
was cited as authority for the proposition that similar coats were 
worn by servants in previous administrations, and Henry Coleman, 
a messenger in the Department, admitted that he was absent from 
Washington for eighteen weeks in the private service of Mr. Stan- 
bery while on the Government payroll. If these were sins, Williams 





™ No statistics were furnished. 
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could at least prove that they were common ones. In addition, said 
Williams with consummate faith in the kindliness of Washington’s 
second-hand dealers, the carriage was as good as new and could be 
sold for its original price. 

There was something patently farcical about this entire proceeding. 
Williams had at worst gratified his taste for luxury at some public 
expense, but Senators with a favorable mileage budget and the 
countless perquisites of their office should have been the last to 
protest. Unhappily for Williams, there is, and was particularly in 
the Nineteenth Century, something un-American about the appear- 
ance of well-being in the lives of politicians. Hence, while the car- 
riage and related expenditures were probably not the main cause for 
the withdrawal of the appointment, they must have contributed to 
the result. 

Williams complained sadly that he saw no reason why “an effort 
should be made to censure or condemn me for a practice which has 
notoriously obtained” generally. To which the Committee suavely 
replied: “The Committee think it due to the truth to say that they 
have made no effort to ‘censure or condemn’ such a practice. [t weuld 
not have required any effort to do so... . ” 

The blow which actually ruined Williams’ chances for confirma- 
tion came when Falls admitted, after an examination of several hours, 
that the funds of Williams and the Department had actually been 
mingled and that on occasion Williams was in debt to the Department. 
Upon returning to his office and facing his angry superior, Falls 
immediately recanted: “I should state that I am unable to say how 
I was led into the error of saying that I paid the amount of these 
checks out of government funds.”** The complicated story told by 
Falls and Williams involved certain checks which had been deposited 
in the Williams account and which had been delayed in payment. 
There was no suggestion, and there was not the slightest evidence to 
show that Williams actually profited from these transactions. He 
persisted in arguing that, if there was any fault, it was merely that 
he was paid in advance. 

On January 8th, the day before his nomination was withdrawn, 
Williams sent his private accounts to the Judiciary Committee. From 
these and from the original Falls testimony, the Committee con- 
cluded that “In more than one instance and beside that of the car- 





“Falls to Williams, January 15, 1874. 
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riage, the public moneys of the United States were used for the 
private benefit of Mr. Williams.” To the Senators, the evidence 
showed “that prior to the entry of the receipt and disbursement of 
$500 from Williamson and to Henderson there had been used for Mr. 
Williams’ private purposes more than $2000 of the public moneys 
unreturned, and that, after this entry, the same deficiency in the 
contingent fund still existed although it was made up a short time 
thereafterward.””® 

On January 8th, Grant withdrew the nomination of Williams. 
The Attorney General felt keenly that he had been disgraced in the 
eyes of the public, as indeed he had, and that the Judiciary Com- 
mittee had treated him unfairly. On January 17th, after Cushing 
had been nominated and withdrawn and two days before the appoint- 
ment of Waite, Williams sent a lengthy statement of his position to 
the Committee through Edmunds. Whether he hoped to clear him- 
self sufficiently to be re-offered the post or whether he merely wanted 
to restore his reputation is not clear. He evidenced his deep distrust 
of Edmunds personally, by asking that his statement be read to the 
“full” Committee, and he hoped that the Committee would agree, 
upon completing its perusal of his statement, that an injustice had 
been done. 

Williams’ statement was the product of much labor and clearly 
set forth his position. He claimed that he had been mistreated both 
substantively and procedurally—i.e., that faulty judgments had been 
made on the evidence, and that the rules of fair play had not been 
followed in not permitting him to state his case to the Senate. He 
stressed the procedural feature particularly, claiming a right to con- 
front and cross-examine the witnesses before he could fairly be con- 
demned. He listed the charges against him and discounted them 
either as the result of political bias, or as trivial. He charged that 
the Committee had frightened Falls by citing the statute which makes 
it a penal offense for disbursing officers to mingle public and private 
funds and suggested that some of Falls’ statements might be laid 
to his resultant confusion. He denied that he had ever abused his 
trust and put all blame for transactions “which are open to criticism” 
upon the chief clerk, Falls. With an eye to the long judgment of 
history, Williams asked that his statement be preserved with the testi- 
mony against him. 





™ Senate Committee Report. 
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Stirred by the Williams’ statement, the Judiciary Committee de- 
termined to make a formal report’® to the Senate, presenting its side 
of the case although, since the nomination was withdrawn, this prac- 
tice would not ordinarily be followed. The Committee report, much 
larger and even more vigorous in its tone than was the Williams’ 
statement, chronicled the entire course of the proceedings. Most of 
the charges were kept open, since the Committee was not compelled 
to complete its hearing on them, but were left on a note most in- 
jurious to the Attorney General. Thus it was left to appear that 
Falls had lied as to the checking of the incoming mails and that, infer- 
entially, the Wright-Williamson letter might be authentic. Reference 
was made, mysteriously, to other unexamined charges. 

On the procedural side, the Committee asserted that Williams 
had at first declined to attend the Committee proceedings, and on the 
major issue claimed that the Senate was entirely free to advise the 
President on appointments in whatsoever manner it chose. At a time 
when a President had recently been nearly impeached and when both 
houses of Congress were particularly sensitive to their rights and 
prestige, this argument was more than a mere form of words. The 
Senators pointed out that unless he were a member of the Senate, 
Williams could not possibly have the right to cross-examine wit- 
nesses and participate in Committee hearings as an equal. 

On the merits, the Committee concluded that since the nomination 
was withdrawn, they were not “at liberty to make any comment upon 
the plainly appearing fact of the somewhat considerable use of public 
moneys of the United States for the private benefit of Mr. Williams 
as from time to time there seemed to be occasion.” They regretted, 
politely and bitingly, that Williams’ statement “should have been 
so erroneous in statements of fact and complaint as to compel the 
Committee to make any special reference whatever to it.” 

So ended the aspirations of George H. Williams to become Chief 
Justice of the United States Supreme Court. 

A few days after the Williams withdrawal Grant offered to the 
Senate the name of Caleb Cushing’? of Massachusetts. Cushing was 
74 years old at the time of his appointment—an age when many 
Justices retire. He had been a Member of Congress from 1835 to 





These are the statements and reports referred to as the basis of the account 
of Williams. 

™ 1800-79. Cushing was a member of the Massachusetts Supreme Judicial 
Court in 1852. 
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1843 and was Attorney General in Pierce’s Cabinet. He had been a 
Republican from 1861. Although his nomination was greeted by no 
special enthusiasm he would have probably been confirmed easily 
had it not been for the opposition of the Washington Chronicle edited 
by George B. Corkhill, Justice Miller’s son-in-law,"* and Senator 
Sargent of California. Sargent led the attack on Cushing, for per- 
sonal reasons of some mysterious origin, and the Chronicle dressed 
up what slanders it could and disseminated them. At the last minute 
a clerk discovered a letter which had been written to Jefferson Davis 
by Cushing in 1861 recommending for his acquaintance the bearer, 
a former employee of the Justice Department. This was treated as 
an “astonishing development” and led to the withdrawal of the 
appointment. After writing a letter of deep feeling expressing his 
early and everlasting devotion to the principles of the Union, Cushing 
retired from the scene of judicial consideration.” 





™ Miller refused to participate in the attack on Williams (although he blamed 
Williams for the failure of his own attempt at the nomination) because Williams 
was an old Keokuk friend and because Miller thought he could dominate Williams 
more completely than any other likely Grant appointee. (Fairman, op. cit. supra 
note 23, at 264). There were no extenuating circumstances in the nomination of 
Cushing, whom Miller considered an antique and a bad Republican, and the Iowan 
made every effort to block confirmation through his friends in the Senate and in 
his son-in-law’s paper. 

Fairman shows perturbation over the possibility of moral responsibility in 
Miller for the excesses of the Chronicle (Fairman, op. cit. 265-275). The worst 
of these excesses was the publication of a forged copy of the Jefferson Davis 
letter which gave it a much worse tone than the innocuous original. It quoted 
Cushing as writing his “dear friend’ Davis and made the bearer of the letter 
an ordnance expert instead of a harmless young man. Fairman partially evades 
his own problem by showing that withdrawal had already been agreed upon as 
a result of the real letter before the forged copy appeared, but of course the 
moral obloquy, if any, would remain the same regardless of the effect of the 
forgery. However, the Chronicle may actually have been misled and there is no 
evidence that Miller personally sanctioned any impropriety. 

The Davis letter was found in War Department files and was immediately 
shown to Secretary Belknap. There is no evidence as to how the letter got from 
the Department. files to Senator Sargent; Claude Fuess, Cushing’s sympathetic 
biographer, refers to a rumor of an anonymous letter. 2 Fuess, Caleb Cushing 
(1923) 370. Since Belknap was Miller’s chief supporter in the Cabinet it is 
unlikely that Sargent was compelled to make a great effort to obtain the in- 
criminating document. 

Miller’s opposition to Cushing must have been based on grounds other 
than distrust of the nominee’s Republicanism alone for such radicals as Senators 
Sumner and Boutwell and Congressman Ben Butler of Massachusetts strongly 
backed Cushing. (2 Fuess, op. cit. 369). 

“On January 14, 1874, Grant sent a message to the Senate that “informa- 
tion has reached me which induces me to withdraw his nomination. . . .” After 
signing the withdrawal Grant received from Cushing the letter referred to ac- 
companied by the request that the nomination be withdrawn, for Cushing did 
not know that Grant had already deserted him. Grant sent the Cushing 
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A trifle weary after his repeated rebuffs, Grant determined to try 
again. On this, his third attempt, he chose Morrison Remick Waite,® 
an able, but obscure Ohio lawyer. Waite’s sole experience as a figure 
of national importance was as counsel in the Geneva Arbitration. He 
was confirmed without difficulty and although he earned a position 
of high rank among American jurists, at the time of his appointment 
the words of Judge Hoar were thoroughly justified: “Waite is that 
luckiest of all individuals known to the law, an innocent third party 
without notice.’’*? 


HARLAN AND Woops APPOINTMENTS 


In 1877 Rutherford B. Hayes, a man who may have been de- 
clared elected as the result of fraud but who won for himself the 
reputation of a scrupulous man, was inaugurated President. Hayes’ 
election and administration marked the end of the formal Recon- 
struction program. In 1877 the last of the Southern states were freed 
of military rule and in form at least the nation’s wounds had been 
bound up. The Republican party was still the party of patriotism 
and the Bloody Shirt, but there was a South to be propitiated and 
represented on the Supreme Court. The result was that in 1877 there 
was, for the first time since the Civil War, an actual contest between 
a Southerner and a border man for a Supreme Court seat. In the 
course of Hayes’ administration both sides won. 

The man who lost the first round but who ultimately shared the 
title was William B. Woods*? of Alabama. Like Caldwell, he may be 
described as a carpet bagger. Orginally an Ohioan, he was a Union 
officer in the Civil War and after the War he moved to Alabama 





letter to Congress with his own message. This correspondence is printed in 2 
Fuess, op. cit. supra note 78, at 373-375. 

* 1816-88. Waite had been a member of the Ohio legislature. At the time 
of his appointment he was serving as chairman of the Ohio constitutional con- 
vention. 

It is impossible to give a detailed account of Waite’s appointment and con- 
firmation even from secondary sources. All that can be said is that Waite’s 
Ohio friends, Congressmen, and administrative officials recommended him to 
Grant. It is probable that a dozen other groups of similar political strength 
made similar attempts to win favor for other candidates and there is no apparent 
reason why the choice should have fallen on Waite instead of one of the others. 
Waite’s biographer gives no explanation. (Trimble, op. cit. supra note 65, at 
127 ed seq.). Waite himself could give no account of why the lightning struck 
where it did and supposed that perhaps Grant had liked a speech of welcome 
Waite had made at a Grand Army of the Republic reunion during Grant’s first 
administration. Trimble, op. cit. 129. 

* 2 Warren, op. cit. supra note 1, at 561 
* 1824-87. 
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where he became an active Republican. His foresight and political 
virtue were recognized and rewarded in 1869 when he became 
a judge for the Fifth Circuit. 

Woods, fortunately for him, had friends on both sides of the 
political battleground. James A. Garfield, who was to succeed Hayes 
as President, felt that he had never seen as many sincere recommenda- 
tions as those which supported Woods. In a frank general letter to 
his fellow Ohioan, Secretary of the Treasury John Sherman, Gar- 
field pointed out that the Woods appointment would be pleasing to 
Southerners and that Woods’ Ohio origin should not lessen his 
chances.** Democrats also rallied to his support. Senator John 
Morgan of Alabama felt that Woods had done excellent work and by 
his great industry had gained the confidence of the people. Morgan 
would have preferred a Democrat, but he had confidence that Woods 
would proceed with a real sense of justice.** 

Other Democrats including Members of Congress, joined in the 
recommendation. John A. Campbell, who had resigned from the 
Court in 1861, felt that Woods was the best man in the circuit for the 
pest—although he felt that there were men in other circuits who would 
do as well.*° Senator L. Q. C. Lamar of Mississippi, appointed 
Woods’ successor in 1887, pledged himself to tell Hayes that South- 
erners would prefer Woods to “any of those more likely to get the 
position.” Whether Hayes appreciated the frankness is not known. 

Southern Republicans, of course, were overjoyed that one of their 
number was considered for so high a post. The executive committee of 
the party in Georgia endorsed Woods strongly. So did the business 
interests. Presidents of a half dozen New Orleans banks declared 
Woods satisfactory, and the self-styled representatives of the bankers 
and commercial interests of Montgomery, Alabama, saw in him a 
man who would be a desirable addition to the bench.*® 

Despite the fervor and bulk of his endorsements, Woods lost the 
post to a man who had done more for the party. Three years later 
his chance came again, and in 1880 he was appointed to succeed 
Justice Strong. 





* Garfield to Sherman, August 8, 1877. 

“Morgan to Sherman, March 10, 1877. 

“Campbell to E. C. Billings, March 2, 1877. Billings was federal district 
judge for Louisiana, 1876-93. 

* Commercial leaders in Mobile and Atlanta also endorsed Woods. Justice De- 
partment files contain more than one hundred letters and petitions for Woods, in- 
cluding petitions of the bars of several southern cities, letters from six federal 
judges, and endorsements from at least fifteen members of Congress. 
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Woods and the eventual appointee, John Harlan, were not the 
only contenders for the Supreme Court post which Davis had vacated. 
There were twenty-four more, who are known to history in their 
capacity as seekers after the post solely because the Department of 
justice made a list of them. Samuel Rice, a former Associate and 
Chief Justice of the Alabama court, filed a brief in his own behalf.*? 
John Baxter,** Tennessee federal circuit judge, had the Church in 
the form of two bishops, and the Supreme Court of his state be- 
hind him. William P. Ballinger of Texas, Justice Miller’s brother- 
in-law, had several recommendations. Indeed, Miller’s loyalty must 
have been sorely tried since the constant Henry C. Caldwell had re- 
turned to the fight, supported this time by most of the state officials 
of Iowa and a United States Senator.*® Robert Hughes,” a strong 
Virginia Secessionist and Richmond publicist who turned Republican 
as the adverse winds of the Civil War chilled his cause, sought the 
position ; he had been made a district court judge in 1874 and stayed 
there. Thomas Drummond, a judge of the Seventh Circuit who had 
often been mentioned was disappointed again. He was the only 





* Samuel Rice was Associate Justice of the Alabama Supreme Court in 1855 
and Chief Justice from 1856-59. 

* 1819-96. 

® Ballinger had two chief supporters, Miller and another brother-in-law, 
Guy M. Bryan of Texas. Bryan and Hayes were college classmates and remained 
intimate friends throughout life. In 1848 Hayes had met Ballinger’s future wife 
while visiting in Texas and thus Ballinger was not a total stranger to Hayes 
when he was suggested. Ballinger at first demurred to attempts in his behalf, 
suggesting John A. Campbell and Woods. Miller overwhelmed this objection 
by emphasizing Campbell’s age and the fact that Woods was not a legiiimate 
Southerner. Bryan came to visit Hayes and thought he made some progress 
and Miller lined up support wherever he could. The Texas delegation in Con- 
gress and the Texas Supreme Court joined in the effort. Miller reported to 
Ballinger that Hayes was considering him, Harlan, Bristow, Woods, and William 
Hunt of Louisiana. 

Miller pulled every string he could reach. He obtained from Justice Bradley 
the assurance that if Woods were not to be nominated, Bradley would support 
Ballinger, and he won a qualified approval from Waite. Secretary of War 
McCrary supported Caldwell but Miller hoped that Ballinger would be his 
second choice. 

Although Ballinger lost, Miller never made any criticism of Harlan, even 
though an attack on the Kentuckian might have thrown the position to Miller’s 
choice. After Harlan’s nomination, Miller supported him. (For the full account of 
Miller’s activities in behalf of Ballinger, from which this synopsis is drawn, see 
Fairman, op. cit. supra note 23, at 348-370.) 

In view of the fact that Harlan, who had been a radical Republican from 
1866 and a Union officer in the Civil War, was almost defeated in the Senate 
because of the recency of his conversion to Republicanism, it is very unlikely that 
Ballinger, a Democrat and a rebel, would have come close to confirmation. 

* Hughes (1821-1901), a Scalawag, was district judge from 1874-98. 
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Northerner on the list of twenty-four. John F. Dillon,®! who had 
been elevated to a judgeship for the Eighth Circuit from his post 
on the Iowa Supreme Court, claimed Missouri as his residence for 
the purpose of this application and was thus brought within the 
circle of Southern and Border states. 

John Marshall Harlan®* had been a frequent correspondent of the 
Attorney General’s office, writing regularly to express his ardor in 
behalf of his law partner’s aspirations to the Court. While Benjamin 
Bristow was never to win the post, his partner became one of the 
strong Justices of Supreme Court history and served longer (1877- 
1911) than almost any other Justice. Harlan was a native Kentuck- 
ian and his only public office before the Civil War was a one year 
term as judge of the Frankfort County court. In 1860 he was, 
unhappily for his later peace of mind, a Bell-Everetts Elector, and 
in 1864 he supported McClellan for President. He also opposed the 
adoption of the Thirteenth Amendment. But after the War, in which 
he served for three years as a colonel, his Republicanism was exem- 
plary. He became aligned with the radicals of the party and was 
gubernatorial candidate in 1871 and 1875, most unsucessfully. In 
1876 he took a block of Bristow delegates to the Republican conven- 
tion, and at a critical instant was instrumental in nominating Hayes 
instead of Blaine by throwing his delegates to Hayes. In 1877 
he was a member of the Louisiana Commission, a group sent to 
Louisiana by Hayes to iron out the civil war condition existing there 
as the result of the presence of two contending legislatures and gov- 
ernors. He, as well as the whole Commission, was the target of 
the normal amount of epithets which would be flung at a mediator 
in such a situation. 

Why he was appointed to the Court is not fully clear. Perhaps 
the President desired to appoint a bona fide resident of a compara- 
tively Southern state, which would exclude Woods, and still did 
not care to choose a Democrat. Bristow may not have been chosen 
because of possible presidential aspirations.® 

Harlan’s name was before the Judiciary Committee for six weeks. 
Some of the opposition was directed to the merits of the appoint- 
ment. Melville W. Fuller, Chief Justice from 1888 to 1910 and hence 





™ 1831-1914. 
1833-1911. 9 
In a conversation between Hayes and Miller prior to the nomination, 
Hayes expressed the fear that Bristow might use the Supreme Court as a political 
stepping-stone. Fairman, op. cit. supra note 23, at 357. 
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Harlan’s colleague for that time, wrote Senator Hannibal Hamlin 
to express his opposition. Fuller may have felt particular interest 
in the appointment because, as a Chicago lawyer, he was of a circuit 
left unrepresented by the appointment of a Kentuckian to succeed 
Davis.** Fuller found the nomination “a disagreeable surprise.” If 
a representative of the South had to be appointed, he thought that 
it should be one acquainted with civil law, but “we should have thought 
it wiser and more in accordance with the necessities of the situation 
if Judge Drummond had been selected or some other lawyer in this 
circuit.” Fuller was almost extreme in his denunciation: “There 
seems positively no reason for this circuit justice. It accomplished 
nothing except to reward a Louisiana Commissioner, a personal 
and secondary consideration. I hope the nomination will fail of con- 
firmation.”® 

As a Democrat, Fuller would not of course attack the appoint- 
ment on the basis of the insufficiency of Harlan’s Republicanism. The 
sturdy Republicans of the Judiciary Committee had no such hesita- 
tion. Since 1866 Harlan had been a radical Republican but that was 
not enough for his critics. Senator Edmunds, still enjoying his role 
of sniffing out iniquity, wrote to James Speed, brother of Lincoln’s 
close friend and a former Attorney General himself, to inquire about 
the political faith of Speed’s fellow Kentuckian. Speed was forced 
to admit that Harlan had opposed the Emancipation Proclamation “on 
constitutional grounds” as well as the Thirteenth Amendment. He 
also confessed that Harlan had opposed the election of Lincoln in 
1864 and that he was uninformed as to Harlan’s stand on the Four- 
tennth Amendment and the Civil Rights Bill. Speed contended that 
these sins were washed away in Harlan’s new faith :* 


It is due to Gen’l Harlan to say that eight or ten years ago, 
he sloughed his old pro-slavery skin and has since been an earnest 
open and able advocate of what he had thought wrong or inex- 
pedient. This I know from intimate intercourse with him since 
his removal to Louisville. 





“The geographical objection was frequently urged against Harlan, for his 
appointment gave his circuit three representatives (Swayne, Waite, and Harlan) 
on the Bench. Senator Timothy Howe of Wisconsin may have been especially 
voluble on this score because Wisconsin was, then as now, part of the Seventh 
Circuit and Howe wanted to succeed Davis. (Hayes’ Diary as quoted, 2 Warren 
op. cit. supra note 1, at 566). For evidences of Howe’s opposition (in appear- 
ance on the high plane of geography rather than on the level of self-seeking) 
see Fairman, op. cit. supra note 1, at 369. 

* Fuller to Hamlin, October 29, 1877. 
* Speed to Edmunds, November 10, 1877. 
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From the beginning of our civil troubles till General Harlan 
became anti-slavery the idea that had led his course was the in- 
tegrity of the country. For that he was ready to sacrifice every- 
thing. 

Edmunds collected whatever he could find critical of Harlan. 
This caused the delay in confirmation. 


Senator James B. Beck®’ of Kentucky had as a Democrat long 
been a political opponent of Harlan. Nevertheless he was sympathetic 
to the nomination and he informed Harlan of the various charges 
being made against him in Louisville. Harlan replied at length 
giving his answers to the charges and asking Beck to use the in- 
formation and letter in such manner as he thought best.®* Beck 
turned it over to the Judiciary Committee. 

Harlan began with the charge as to the recency of his Republican- 
ism. He could not claim to have been a Republican since 1856, 
but he pointed out that there was not even an organized Republican 
party in Kentucky until 1868. He admitted voting for Scott in 1852, 
Fillmore in 1856, Bell and Everett in 1860, and McClellan in 1864. 
Harlan had supported McClellan because he thought him most likely 
to bring about the end of the War, but in many public speeches after 
1868 he admitted his error. He claimed to have supported McClellan 
as a Union man. In 1868 Harlan supported a Unionist for governor, 
and in 1877 campaigned in Kentucky and Indiana for Grant and 
in support of the War amendments. He cited his candidacies for 
governor and sent lengthy quotations from speeches of years past to 
prove that he was violently opposed to the Klan. Harlan wrote to 
Beck in much the fashion of a college student applying for a fellow- 
ship, and enclosed every supporting document he could find including 
a letter from Senator Morton thanking him for his part in the cam- 
paign of 1872.% This record, thought the nominee, should satisfy the 
most critical. 

He indignantly repudiated the story that he had been guilty of 
improprieties as a member of the Louisiana Commission and then 
turned to one last charge, that he had resigned his commission in the 
army because of opposition to emancipation. Harlan did resign 
in 1863, but, he said, because the death of his father left his business 





* James B. Beck (1822-90) was a Member of Congress from 1867 to 1875 
and was Senator from 1877 to 1890. 

* Harlan to Beck, October 31, 1877. 
*® Morton to Harlan, December 8, 1872. 
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affairs in such shape that attention was essential. To prove the point 
he quoted his letter of resignation which not only put his bereavement 
as his reason but expressed his complete faith in the justice and 
eventual triumph of the cause of the North. 

Harlan indicated a willingness to go to Washington if need be 
to answer the questions of the Committee but this was unnecessary. 
He was confirmed November 29, 1877. 

As has been stated, Hayes’ next vacancy occurred in 1880 when 
Strong retired, and Woods was awarded the seat. For a time that 
seat overcame the Court tradition of longevity for Strong had held 
it for only ten years, Woods kept it for seven, his successor L. Q. C. 
Lamar held it for five years, and Lamar’s successor, Howell Jackson, 
held it for only two years. In 1895 Rufus Wheeler Peckham began 
a tenure of more normal length.* 





* This is the first of a series of articles by Mr. Frank. The second will 
appear in the May issue. Ed. note. 


























EMPLOYER FREEDOM OF SPEECH AND THE NLRB* 


Cuartes C. KILLINGSworRTH 


5. 
1. The Criticisms 


Among the numerous demands for amendment of the National 
Labor Relations Act,’ no change is more unanimously urged than a 
relaxation of present restrictions on employers’ expressions of opin- 
ion on matter arising under the Act. Usually this demand is ac- 
companied by the argument, strongly implied or explicitly stated, 
that in this respect the National Labor Relations Board has stretched 
cr misinterpreted the Act which it administers.” 

Thus the counsel of the National Association of Manufacturers 
rhetorically inquired of a Congressional committee :3 


Did Congress intend that the Board should prevent em- 
ployers from expressing their opinions or stating truthfully the 
facts about unionism in general or particular unions, even when 
employees themselves sought the employers’ opinions? 


The Chamber of Commerce of the United States writes :* 


In view of the constitutional guaranty of freedom of speech, 
there should be no necessity for suggesting that further guaranty 
in this respect be incorporated as part of a federal statute. Never- 
theless, decisions of the Labor Relations Board would appear 
to warrant an amendment of the Labor Relations Act for this pur- 
pose. 





* This paper was originally prepared for Professor Edwin E. Witte’s course in 
“Government and Labor” in the Department of Economics at the University of 
Wisconsin. 

* Act of July 5, 1935, 49 Stat. 449, c. 372, 29 U.S.C. §§ 151-166 (often called the 
Wagner Act). 

* The provision of the Act which the Board holds is violated by certain types 
of employer statements is § 8 (1), which provides: “[It shall be an unfair labor 
practice for an employer—] (1) To interfere with, restrain, or coerce employees 
in the exercise of the rights guaranteed in Section 7.” (§ 7: “Employees shall have 
the right to self-organization, to form, join, or assist labor organizations, to bar- 
gain collectively through representatives of their own choosing, and to engage in 
concerted activities, for the purpose of collective bargaining or other mutual aid 
or protection.”) 

* National Labor Relations Act and Proposed Amendments: Hearings Before 
the Committee on Education and Labor, United States Senate, 76th Cong., 1st Sess. 
(1939), part 11, p. 2032. (This source is hereafter cited as Senate Hearings.) 

“From the Chamber’s pamphlet, Amendment of the National Labor Relations 
Act (1939), p. 9. 
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The American Steel and Iron Institute expresses similar views, and 
adds that Congress, and not the courts, should remedy the Board’s 
invasion of free speech.® Senator Burke avers that the Board’s in- 
terpretation “has been productive of immeasurable harm.” This is 
true, he says, because :® 


To deny to an employer the right to express his views to his 
employees fully and freely upon any question, as long as he ab- 
stains completely from anything bordering on threat or intimida- 
tion, is a clear violation of the guaranty of free speech. 


Almost every employer or employer representative who appeared be- 
fore the Congressional committees considering amendments to the 
National Labor Relations Act offered some criticism along the same 
general line.” 

Many employers, and the groups and individuals quoted above, 
have long opposed even the general principles of the Act. That 
might account for their criticism on this point. But even avowedly 
neutral groups, or organizations friendly to the Act, have censured 
the Labor Board’s rulings on employer expressions of opinion. The 
New York Times has stated editorially :* 


The National Labor Relations Board has ruled, in effect, that the 
right of free speech must be sacrificed in order to promote the 
organization of trade unions. 
Much emphasis has been laid on the fact that the American Civil 
Liberties Union cautioned the NLRB against a violation of freedom 
of speech in the Ford case.® Finally, the American Federation of 





* Senate Hearings, pt. 9, pp. 1659-60. 

* Ibid. pt. 1, p. 36. See also Representative Clare Hoffman’s statement, ibid. 
p. 73 et seq. 

* E.g., statements of Walter Mooney, ibid. pt. 9, pp. 1764-1770, and of E. J. 
Rich, ibid. pt. 13, p. 2542. 

* Editorial on the Muskin case [8 N.L.R.B. 1 (1938)], July 8, 1938, p. 16, 
col. 1. Cf. Times editorial of Sept. 27, 1938, p. 20, col. 2, which evidently modifies 
this view slightly. Nathan Witt, NLRB secretary, told the Times in a letter that 
“expression of opinion” (through the distribution of pamphlets) was only one of 
a number of unfair labor practices found by the Board in the Muskin case. The 
Times replied editorially that it saw no reason to alter its opinion. New York 
Times, July 12, 1938, p. 18, cols. 3, 5. 

° New York Times, June 5, 1938, p. 14, col. 2 (Arthur Garfield Hays quoted). 
But the Civil Liberties Union did not actually oppose any order of the Board: 
it merely asked “clarification” of the order in the (first) Ford case. See Roger 
Baldwin’s letter in 96 New Republic (1938) 105-6. This organization also an- 
nounced that it found no violation of free speech in the Board orders in the 
Muskin case [8 N.L.R.B. 1 (1938)], the subject of the New York Times editorial 
quoted above, and in the Mock-Judson-Voehringer case [8 N.L.R.B. 133 (1938)]. 
However, Mr. Hays requested permission to file a brief on behalf of the ACLU 
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Labor is insistent that the NLRB must not be permitted to find that 
employer “expressions of opinion” may be unfair labor practices. 
The AFL insists on this, it says, because the Board has resorted to 
the term “interference” to obstruct organization, and to outlaw 
“ordinary normal relations between employers and legitimate labor 
unions.” Furthermore, the AFL emphasizes :!° 


This is not to protect the employers’ right to free speech. They 
are well able to protect their own interests. It is, as we have 
shown, to take from a biased Board a convenient and flimsy pre- 
text whereby it has exercised its bias against AFL unions so as 
to deprive it [sic] of the benefit of its contracts and of its rights 
of representation. , 


2. The Defense 


On the other hand, the CIO, for example, is strongly opposed to 
any attempt to “subvert the purposes of the Act” by permitting em- 
ployers to express either opinions against unionism in general, or 
preferences for one union.’ The arguments about free speech are 
simply “dressing,” the CIO believes, “which have no relation what- 
soever to the issues of the case.” Employers must be forbidden to ex- 
press opinions tending to favor one union rather than another “be- 
cause it is exactly such advocacy which makes the difference between a 
company union and a legitimate union.’!? William M. Leiserson 
stated, while he was chairman of the National Mediation Board, that 
unions under the Railway Labor Act have always insisted that em- 
ployers’ opinions on the matter of unionism interfere with employees’ 





in a later and less publicized Ford case [Somerville, Mass., branch; reported 19 
N.L.R.B. No. 79 (1940) ] if it is reopened. Hays explained that the record in the 
earlier (Detroit) case showed overt threats and discharges; but, as to the Somer- 
ville case, he wrote the Board, “In the absence of discharges, threats of discharge 
or other acts of coercion, it seems to us that your Board has construed mere 
language in print as coercive.” 

* American Federation of Labor, Explanatory Comment on American Feder- 
ation of Labor Amendments to the National Labor Relations Act (1939) pp. 9-10. 
This argument is developed by William Green, AFL president, in Senate Hearings, 
pt. 4, p. 640 et seg., and by Joseph Padway, AFL general counsel, ibid. p. 760 
et passim. 

“John L. Lewis in President’s Report to the CIO Convention, October 10, 
1939, reported 5 Lab. Rel. Rep. 145 (1939). A reasoned argument is presented by 
Lee Pressman, CIO general counsel, in Senate Hearings, pt. 22, pp. 4233-4242, and 
by Sidney Hillman, ibid. pt. 20, p. 3770 et. seq. 

Legal Department, Congress of Industrial Organizations, Why the Wagner 
Act Should Not Be Amended (1938), pp. 14-15. 
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freedom of organization; the unions say that such expressions of 
opinion are always coercive and intimidating.'* 

The National Labor Relations Board has not hesitated to de- 
fend the legality, justice, and necessity of the limitations which 
it seeks to place upon employer statements. First, the Board argues, 
the expressions of opinion of an employer concerning unionism are 
never expressed in a vacuum. The employee is never able to accept 
such statements as mere opinions, because he is conscious of the em- 
ployer’s power to enforce acceptance of his opinions. Behind every 
such employer statement concerning unionism lurks a threat of eco- 
nomic reprisal for failure to heed the statement. The employer-em- 
ployee relationship is not that of equals. The employer’s power to 
hire and discharge, to promote and demote, and to discriminate in 
matters of pay, hours, and other conditions of work gives him a po- 
sition of dominance over the employee, a dominance which the em- 
ployee can ill afford to challenge. Therefore, any expression of the 
employer’s opinion on matters pertaining to unionism, uttered against 
a background of opposition to employee organization, will consti- 
tute interference, restraint, and coercion of employees and will obviate 
freedom of choice by the latter. But neither the Act nor the Board 
forbids any employer statement which does not have such a back- 
ground, or which does not in fact interfere with, restrain, and coerce 
employees. Thus the Board argues the necessity and justice of its 
general policy.’* 


As to the legality of the policy, the Board says that every state- 
ment of federal labor policy since 1918 has recognized the necessity 
for freedom of the employee from employer “interference” in union 
matters. In addition, many other federal and state laws place bans 
on certain types of statements, or “expressions of opinion.”?° More 
reliance is placed upon the numerous court decisions in injunction 
cases. Courts, including the Supreme Court, have repeatedly: ap- 





3 Senate Hearings, pt. 6, p. 992. 

* National Labor Relations Board, Report of the National Labor Relations 
Board to the Senate Committee on Education and Labor upon S. 1000, S. 1264, 
S. 1392, S. 1550, and S. 1580 (1939) pp. 59-65. See also the statement of J. Warren 
Madden, then NLRB chairman, in Senate Hearings, pt. 1, p. 150 et passim. 

The Board cites, inter alia, injunctions under the Federal Trade Commis- 
sion Act; a New York statute forbidding employers to attempt to influence, by 
statements or otherwise, the votes of employees in political elections; and a federal 
statute prohibiting political “interference” by WPA officials. Report of the NLRB 


to the Senate Committee, pp. 67-68. 
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proved injunctions which forbade union leaders or members to speak 
or publish or otherwise circulate strike or boycott information.!* 
The erstwhile Chairman of the Board said, in discussing these cases :17 


[Such injunctions] restrained union leaders or members from 
speaking and publishing, when the object of their speech or pub- 
lication was to impair the interest of the employer. ... That 
being the law of the Constitution as it is applied when employers 
invoke legal processes against unions, would be tolerable for the 
Board to find that the constitutional guaranties mean something 
different when unions invoke legal processes against employers? 


The Supreme Court has not explicitly stated whether or not em- 
employer “expressions of opinion” of certain types, standing alone, 
violate the National Labor Relations Act. As a result, there is no 
decision as to whether the Constitution would permit an act of Con- 
gress to ban such statements.’* In some of the NLRB cases re- 
viewed by the Supreme Court, the Board had found that certain 
types of employer statements, in addition to other acts, constituted 
“interference” within the meaning of the Act. With one possible 
exception, the Court has merely stated in such cases that the Board’s 
cease and desist order was substantiated by evidence.’® In one case, 
the Court apparently recognized that an employer’s expressions of 
preference during a union organization drive may constitute inter- 
ference if there is a background of other unfair labor practices in 





** Here the Board cites the leading Supreme Court cases: Bedford Cut Stone 
Co. v. Journeyman Stone Cutters Ass’n, 274 U.S. 37 (1926); Gompers v. Buck 
Stove & Range Co., 221 U.S. 418 (1910); Duplex Printing Press Co. v. Deering, 
254 U.S. 443 (1920) ; Hitchman Coal & Coke Co. v. Mitchell, 245 U.S. 229 (1917). 

* J. Warren Madden, “Old Liberties and New,” address before the National 
Conference on Civil Liberties, October 13, 1939, NLRB Release R-2169. How- 
ever, the recent Thornhill and Carlson cases (discussed infra) apparently modify 
the earlier free speech doctrines somewhat in their application to labor disputes. 

** No such direct finding is likely. Instead, if the Court does reverse the Board 
on this issue, it is likely to follow the lead of the circuit courts of appeals in some 
such cases. These lower courts have ruled, not that the Board’s order, and thus 
the Act, violate the Constitution, but merely that what the Board sought to ban 
is not a violation of the Act. The general counsel of the Board claims that in 
seventy court reviews of NLRB orders, in no instance did the court hold that 
the Board infringed freedom of speech or press. Hearings on Proposed Amend- 
ments to the National Labor Relations Act before Committee on Labor of the 
House of Representatives, 76th Cong., 1st Sess. (1939), vol. 3, p. 1023. 

* E.g., NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937) ; Associated 
Press v. NLRB, 301 U.S. 103 (1937); Washington, Virginia & Maryland Coach 
Co. v. NLRB, 301 U.S. 142 (1937); NLRB v. Pennsylvania Greyhound Lines, 
303 U.S. 261 (1938); NLRB v. Mackay Radio & Tel. Co., 304 U.S. 333 (1938). 
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the case. In the Consolidated Edison decision, the Supreme Court 
said :?° 


Assuming . . . that where two independent labor organizations 
seek recognition it cannot be said to be an unfair labor practice 
for the employer merely to express preference of one organization 
over the other . . . in the absence of any attempts at intimidation 
or coercion, we think that there was still substantial evidence that 
such attempts were made in this case. 


In advance of a definitive ruling, it seems likely that the Supreme 
Court would agree with the Board’s view that the true test of an 
unfair labor practice “is not whether the statement is an ‘expression 
of opinion,’ but whether it in fact interferes with, restrains, or co- 
erces employees in their rights guaranteed by the Act.”2 

In two recent decisions striking down state anti-picketing laws, 
the Court has broadly interpreted the right of free speech. In the 
Thornhill case,?* the Court stated: 


In the circumstances of our times the dissemination of in- 
formation concerning the facts of a labor dispute must be re- 
garded as within that area of free discussion that is guaranteed 
by the Constitution. .. . It does not follow that the State in 
dealing with the evils arising from industrial disputes may im- 
pair the effective exercise of the right to discuss freely industrial 
relations which are matters of public concern. . . . Abridgment 
of the liberty of such discussion can be justified only where the 
clear danger of substantive evils arises in circumstances afford- 
ing no opportunity to test the merits of ideas by competition for 
acceptance in the market of public opinion. 


It is at least possible that the Court would include in the latter cate- 
gory, where abridgment is to be considered justifiable, many types 
of employer “expressions of opinion.” 


3. The Problem 


Thus the Board’s position seems to be well-taken. Its view of 
the dominant position of the employer is one which has long been 
accepted by courts and experts in labor relations. The Board’s con- 
clusion as to the necessity for a ban on interfering statements by the 





»® Consolidated Edison Co. v. NLRB, 305 U.S. 197 (1938). Italics supplied by 
author. 

* Report of the NLRB to the Senate Committee, p. 68. 

* Thornhill v. Alabama, 310 U.S. 88 (1940). See also Carlson v. California, 
310 U.S. 106 (1940). 
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employer seems to flow inevitably from the well-accepted view of 
the employment relationship. Legal opinion in abundance can be 
cited in support of the Board’s position as stated in general terms.”* 
If all of this is true, what can explain the persistence of com- 
plaints that the Board is violating freedom of speech? Are such com- 
plaints sheer propaganda? Or is it possible that the complainants 
are sincerely convinced that specific NLRB decisions endanger free- 
dom of speech? And what actually causes the AFL complaints? 
Obviously, these questions cannot be answered by taking the Board’s 
general statements, or the isolated facts in the selected cases which 
the complainants cite to substantiate their arguments. The essential 
first step in any attempt to understand the situation is a study of a 
large sample of the cases in which the Board has found that state- 
ments by an employer constituted a violation of Section 8 (1) of 
the National Labor Relations Act. The NLRB says that any em- 
ployer statement “which in fact interferes with, restrains, or coerces 
employees in their rights” is an unfair labor practice which may be 
proscribed. This general declaration is meaningless unless one knows 
what types of statements the Board actually places in that category. 


II. 
1. Statements with No Background Hostility 


The number of cases in which the Board has found that employer 
statements of one kind or another constituted “interference” is very 
large, possibly a majority of all unfair labor practice cases. In its 
discussions of the “freedom of speech” issue, the Board has re- 
peatedly claimed that in no case has a mere expression of opinion 
made the employer guilty of a violation of the Act; in every case, says 
the Board, these expressions have “occurred against a background 
of open manifestations of hostility to self-organization.”** This claim 
is apparently contradicted to some extent by several reported NLRB 
decisions, and in numerous other cases, the background “hostility” of 
the employer was shadowy and inferential.*® 





* The logic and the legality of the Board’s general position in this respect are 
viewed favorably in at least two articles in legal periodicals: NLRB and Free 
Speech, (1938) 7 Int. Jurid. Ass’n. Bull. 25; and Recent Limitations on Freedom 
of Speech, (1938) Yale L.J. 72. 

™ Report of the NLRB to the Senate Committee, p. 60; see also statement 
of J. Warren Madden, Senate Hearings, pt. 1, p. 155. 

*It is assumed throughout this article that the Board’s findings of fact in 
all cases cited were justified by the evidence in the case. The purpose here is to 
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In one such case, the employer first told his workers that he 
thought they did not need a union to protect their interests, but they 
could have one if they wished. Exactly what the employer said in a 
second speech was in doubt; but the Board found that several wit- 
nesses “understood” from the speech that the employer opposed an 
outside union, though an inside union would not be so distasteful. 
Thereafter a successful independent union was formed. The em- 
ployer made no threats; no supervisory employees assisted in the or- 
ganization of the inside union. The employer’s two speeches were 
the sole basis for the Board’s finding that he had interfered with his 
employees’ rights of self-organization and had dominated the forma- 
tion of a labor organization.*® In another case, the assistant super- 
intendent of a plant allegedly told some employees that he could not 
stop them from voting for the union but it would be better if they 
voted “for the company,” and that the CIO was “nothing but a 
bunch of Bolsheviks.” The man denied that he made these state- 
ments; but the Board held that he did, and that they constituted 
illegal interference. No other charges were sustained here.** Similar 
statements by foremen and company officials, with a declaration by 
the employer that he would not agree to a closed shop, were found to 
constitute a violation of the Act in a more recent decision of the 
Board. The decision dismissed all other charges of unfair labor 
practices.”8 

In another instance, the employer was held to have violated the 
Act by notifying employees that they did not have to join the union 
to keep their jobs; that if they left their jobs and were replaced, 
the employer would not be obligated to take them back; and by an- 
nouncing a bonus during a union organizing campaign.”® The sole 
unfair labor practice in another case was distribution by a plant man- 
ager of a letter to employees. This letter contained no threats, but 
warned of the insincerity of outside unions, pointed out that union 
wage demands were futile because cost of production and selling 





discover what employer statements the Board thinks should be banned. Whether 
the statements were actually made in all cases and under such circumstances as 
the Board found is a different question. 

* Violations of 8§ 8 (1) and (2), respectively, of the National Labor Rela- 
tions Act. The case was In re Crawford Mfg. Co., 8 N.L.R.B. 1237 (1938). 
** In re Huch Leather Co., 11 N.L.R.B. 394 (1939). 
"In re Adams Bros. Salesbook Co., 17 N.L.R.B. No. 88 (1939). 
*In re Roberti Brothers, 8 N.L.R.B. 925 (1938). 
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price determined wages, and stated that any benefits the company 
could give the employees would be forthcoming regardless of the 
union.*° 

Still another employer interfered by telling his employees that he 
“loved them all,” that he wanted them to be “just a happy family,” 
and that no outsiders were needed. His foremen also emphasized the 
employees’ rights not to join or to withdraw from unions, and per- 
mitted a non-supervisory employee to hold an anti-union meeting on 
company time and property.** 

In numerous other cases, expressions of opinion or advice by 
the employer have been held to constitute interference with and domi- 
nation of a labor organization when other illegal assistance of such 
a union was trivial, or when the community had evinced a strong 
anti-union bias. However, the employer does not violate the Act, 
as interpreted by the Board, by merely consenting to the formation of 
an inside union.** 


No employer is “punished” for violating the Act by such expres- 
sions of opinion, unless being branded a law breaker by the Board 
is considered a penalty.** There is no legal sanction whatever until 
a circuit court of appeals has entered a decree enforcing the order of 
the Board; every final Board order is reviewed by the courts 
before it is enforced by legal process.** None of the cases discussed 
above has been thus reviewed. However, in one instance a circuit 
court held that the Board’s findings of unfair labor practices were not 
substantiated by the evidence, except for some statements made by 
the employer and his foreman. The employer admitted telling some 
workers that if he had a son, he would advise him not to join a 
union but to depend upon his own efforts for advancement. Disa- 
greeing with the NLRB finding that this expression of opinion 
constituted interference, the court said: 





* In re Yale & Towne Mfg. Co., 17 N.L.R.B. No. 63 (1939). 

"In re Standard Hat Co., 17 N.L.R.B. No. 75 (1939). See also In re Harris- 
burg Children’s Dress Co., 2 N.L.R.B. 1058 (1937). 

"In re Western Garment Mfg. Co., 10 N.L.R.B. 567 (1938); In re Interna- 
tional Shoe Co., 12 N.L.R.B. 728 (1939); In re Yates American Co., 7 N.L.R.B. 
627 (1938). 

™ In re Eastern States Petroleum Co. Inc., 15 N.L.R.B. No. 46 (1939). 

™“ The Board may require the payment of back wages if one of the unfair labor 
practices is discharge because of union activities. But this is held to be a reme- 
dial and not a punitive measure. See N.L.R.B. v. Jones & Laughlin Steel Corp., 
301 U.S. 1 (1937). 

* Sec. 10 (e) of the Act. 
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It is difficult to think that Congress intended to forbid an 
employer from expressing a general opinion that an employee 
would find it more to his advantage not to belong to a union. Had 
Congress attempted to do so to do it would be in violation of the 
First Amendment. . . . The right of workers to organize must 
be conceded. It is a natural right of equal rank with the great 
right of free speech, protected by the Constitution. But the 
right of the workers to organize is not destroyed by expressions 
of opinion of the employer or employee, such as referred to above. 
The case is different where the employer makes use of threats to 
prevent organization. 


Nevertheless, because some supervisory employees had allegedly 
urged other employees not to join the union, the court directed the 
employer to post notices disavowing such statements.* Apparently the 
court distinguishes between mere statement of opinion and urging, 
and rules that the latter may constitute unlawful interference even 
in the absence of other anti-union activities.3” 


2. Supervisors as Employer Agents 


Modern industrial organization necessitates much delegation of 
authority. Quite often an employer does not personally handle labor 
relations ; in fact, most decisions of management are generally trans- 
mitted to employees by supervisors who are themselves employees, but 
who represent management either in fact or in the eyes of other em- 
ployees. Therefore, the NLRB has held, relying on Section 2 (2) 
of the Act," that many types of activity by supervisors constitute 
unfair labor practices by the employer. Whether the supervisors were 
acting in accordance with, or contrary to the employer’s instructions 
is irrelevant. 

This principle seems clearly applicable to foremen who have 
authority to hire and discharge.** The Board has gone much farther, 





*N_L.R.B. v. Union Pacific Stages, Inc., 99 F. (2d) 153 (C.C.A. 9th, 1938). 

"In practically all cases where the Board has found “anti-union” statements 
to constitute interference, the Board has also found various other unfair labor 
practices—i.e., discharge for union activities, sponsorship of a company union, 
refusal to bargain, etc. Except as otherwise noted, that is true of all cases cited 
in the remainder of this article. 

* “The term ‘employer’ includes any person acting in the interest of an em- 
ployer, directly or indirectly. . . .” 

“The Board’s application of respondeat superior to such foremen has been 
generally upheld. The leading case is NLRB v. A. S. Abell Co., 97 F. (2d) 951 
(C.C.A. 4th, 1938), enforcing 5 N.L.R.B. 644 (1938). However, one court has 
refused to attribute to the employer anti-union statements of foremen with power 
to hire and fire, because “There is no evidence that these observations reflected 
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however, and in general has held that an employee with almost any 
kind of supervisory duties may be considered an agent of the em- 
ployer. Although there is some conflict in the Board’s decisions,*® 
the test appears to be whether the duties of such supervisors cause 
them to represent the management in the eyes of other employees.‘ 
Power to hire and fire is by no means the exclusive test of supervisory 
authority.*? In speaking of one group of employees, the Board said :*? 


It is clear since they give orders to the men, report employees for 
infractions of rules, and make recommendations concerning the 
men, that they exercise supervisory powers. Since they are super- 
visory employees, their acts . . . were the acts of the respondent. 


Even if such supervisors do not originate orders, but merely trans- 
mit them, the Board applies respondeat superior.** 

The employer may not escape responsibility merely by instructing 
such supervisors not to interfere with organizational activities.“ 
This holds true even where the supervisor expresses “‘purely personal 
opinion,”*® and also where the supervisors are themselves members 
of a particular union and make derogatory statements about a rival 





the view of respondent’s management.” NLRB v. Empire Furniture Co., 107 F. 
(2d) 92 (C.C.A. 6th, 1939), reversing 10 N.L.R.B. 1026 (1939). 

*The Board has dismissed a charge of interference where there was no evi- 
dence that statements of a minor supervisor were “inspired” by the employer. 
In re Atlantic Greyhound Corp., 7 N.L.R.B. 1189 (1938). 

“Organizing arguments of two “head operators” were not attributed to the 
employer in Jn re General Chemical Co., 8 N.L.R.B. 269 (1938), although such 
employees gave orders. The Board found that other employees did not regard 
these “head operators” as representatives of management. 

“In a decision which has not been generally followed by other courts, the 
Second Circuit held that the employer may not be held responsible for anti-union 
statements of supervisors unless they have authority to hire and fire. Ballston- 
Stillwater Knitting Co. v. NLRB, 98 F. (2d) 758 (C.C.A. 2d, 1938). 

“In re Semet Solvay Co., 7 N.L.R.B. 511 (1938), aff'd, 100 F. (2d) 1020 
(C.C.A. 6th, 1938). See also In re Nekoosa Edwards Paper Co., 11 N.L.R.B. 
446 (1939); In re National Motor Bearing Co., 5 N.L.R.B. 409 (1938), substan- 
tially aff'd, 105 F. (2d) 652 (C.C.A. 9th, 1939); Im re Zenite Metal Corp., 5 
N.L.R.B. 509 (1938), aff'd, 102 F. (2d) 1006 (C.C.A. 7th, 1938); NLRB v. Vir- 
ginia Ferry Corp., 101 F. (2d) 103 (C.C.A. 4th, 1938). 

“In re Borden Mills, Inc., 13 N.L.R.B. No. 54 (1939); here the supervisor 
in question could not even recommend discharge. 

“In re Swift & Co., 7 N.L.R.B. 269 (1938), aff'd, 106 F. (2d) 87 (C.C.A. 
10th, 1939; In re A. S. Abell Co., 5 N.L.R.B. 644 (1938), aff'd, 97 F. (2d) 951 
(C. C. A. 4th, 1938) ; In re Atlantic Greyhound Corp., 11 N.L.R.B. 738 (1939). 

“In re William Randolph Hearst et al., 2 N.L.R.B. 530 (1938), aff'd, 102 
F. (2d) 658 (C. C. A. 9th, 1938). The Board commented: “It can make no 
difference that these opinions are called ‘personal’; employees can as ill afford the 
‘personal’ as the ‘official’ hostility of their employers.” 
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union.*® However, where different supervisory employees promote 
two competing unions, neither union can complain.‘7 A generalized 
public promise of non-interference and non-discrimination by the em- 
ployer does not relieve him of responsibility for supervisors’ state- 
ments.** But a disavowal of specific statements*® or a public repri- 
mand of supervisors for making such statements®*® may effectively 
remove responsibility, although a private reprimand will not suffice in 
this respect.®! Discharging a supervisory employee because he has 
disregarded instructions to cease union activities may be illegal,®? 
unless it is made clear to other employees that the employer’s objec- 
tion is not to union activity as such but to interference by a super- 
visor.5% 

In most cases of this kind, what the Board tries to determine is 
not whether the supervisory employee was actually instigated by the 
employer, but whether the position of the employee is such as to 
make him represent management in the eyes of ordinary employees. 
If his position is of that nature, the Board will usually attribute his 
anti-union statements to the employer unless the latter actively disa- 
vows the statements. However, most of the circuit court decisions on 
this point have refused to follow the Board’s interpretation,®* al- 
though there are exceptions.®® Usually these courts have required 
some evidence that the supervisor was acting within the scope of his 
employment, or that he actually was voicing the sentiments of the 





“E.g., In re National Motor Bearing Co., 5 N.L.R.B. 409 (1938), substan- 
tially aff'd, 105 F. (2d) 652 (C.C.A. 9th, 1939) ; Im re Nekoosa Edwards Paper Co., 
11 N.L.R.B. 446 (1939). 

“In re Crown Central Petroleum Corp., 24 N.L.R.B. No. 10 (1940). 

“In re Atlantic Greyhound Corp., 11 N.L.R.B. 738 (1939). 

“In re Cooper Wells & Co., 16 N.L.R.B. No. 6 (1939); In re Wickwire 
Brothers, 16 N.L.R.B. No. 36 (1939). 

"In re Yale & Towne Mfg. Co., 17 N.L.R.B. No. 63 (1939). 

™ In re American Oil Co., Inc., 14 N.L.R.B. No. 77 (1939). 

"In re Atlantic Greyhound Corp., 7 N.L.R.B. 1189 (1938). The same em- 
ployer was later found guilty of interference through a bus dispatcher, an em- 
ployee of the same class as the man whom the Board had earlier found to be 
illegally discharged because of union activities. Jn re Atlantic Greyhound Corp., 
11 N.L.R.B. 738 (1939). 

® In re William Randolph Hearst et al., 13 N.L.R.B. No. 118 (1939). How- 
ever, the Board held that this condition had not been satisfied here. 

* E.g., Link-Belt Co. v. NLRB, 110 F. (2d) 506 (C.C.A. 7th, 1940) rev'd, 
— US. —, 61 Sup. Ct. 358 (1941); NLRB v. Swank Products, Inc., 108 F. (2d) 
872 (C.C.A. 3d, 1939); Humble Oil & Refining Co. v. NLRB, 113 F. (2d) 85 
(C.C.A. 5th, 1940); Martel Mills Corp. v. NLRB, 114 F. (2d) 624 (C.CA. 4th, 
1940); C. G. Conn, Ltd. v. NLRB, 108 F. (2d) 390 (C.C.A. 7th, 1939); and 
Cupples Co. Mfrs. v. NLRB, 106 F. (2d) 100 (C.C.A. 8th, 1939). 

% E.g., Consumers’ Power Co. v. NLRB, 113 F. (2d) 38 (C.C.A. 6th, 1940); 
H. J. Heinz Co. v. NLRB, 110 F. (2d) 843 (C.C.A. 6th, 1940). 
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employer. That is, the circuit courts have looked to the relation be- 
tween the supervisor and the employer; the Board has looked to the 
relation between the supervisor and the subordinate employees. In 
a recent decision, the Supreme Court apparently inclines to the Board’s 
point of view. In the Serrick case, the Court said :5° 


The employer . . . may be held to have assisted the forma- 
tion of a union even though the acts of the so-called agents were 
not expressly authorized or might not be attributable to him on 
strict application of the rules of respondeat superior. We are 
dealing here . . . with a clear legislative policy to free the col- 
lective bargaining process from all taint of an employer’s compul- 
sion, domination, or influence. The existence of that interference 
must be determined by careful scrutiny of all the factors, often 
subtle, which restrain the employees’ choice and for which the 
employer may fairly be said to be responsible. Thus where the em- 
ployees would have just cause to believe that solicitors professedly 
for a labor organization were acting for and on behalf of the 
management, the Board would be justified in concluding that 
they did not have the complete and unhampered freedom of 
choice which the Act contemplates. 


The Court recognizes that the “supervisors” involved here had only 
a “general authority,” without power to hire and fire, and were them- 
selves members of the union for which they were soliciting. How- 
ever, the employer was actively partisan in many other respects in 
this case. 


3. Nominally Independent Third Parties as Agents 


The Board usually holds an employer responsible for any ob- 
jectionable statements made by anyone on the employer’s property 
during working hours,5? even though the employer’s assent to the 
presence or the sentiments of the speaker is only inferential.°* How- 





International Ass’n of Machinists v. N.L.R.B., — U.S. —, 61 Sup. Ct. 83 (1940) 
Cf. NLRB v. Sands Mfg. Co., 306 U.S. 322 (1939). The Court repeated this 
language in reversing a circuit court’s reversal of the Board in NLRB v. Link-Belt 
Co., — US. —, 61 Sup. Ct. 358 (1941). See also H, J. Heinz Co. v. NLRB, 
— US. —, 61 Sup. Ct. 320 (1941). 

* E.g., In re Halff Mfg. Co., 16 N.L.R.B. No. 68 (1939), and Jn re Standard 
Hat Co., 17 N.L.R.B. No. 75 (1939) (permitting anti-union meetings by non- 
supervisory employees) ; In re Corinth Hosiery Mills, 16 N.L.R.B. No. 43 (1939), 
In re Freezer & Sons, Inc., 3 N.L.R.B. 120 (1937), aff'd, 95 F. (2d) 840 (C.C,A. 
4th, 1938) (permitting outside speakers to make objectionable statements). 

* The employer’s presence when such statements are made is considered rati- 
fication: In re Regal Shirt Co., 4 N.L.R.B. 567 (1937); introducing the speaker 
is also ratification: In re Lane Cotton Mills Co.. 9 N.L.R.B. 952 (1938); In re 
Corinth Hosiery Mills, Inc., 16 N.L.R.B. No. 43 (1939). 
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ever, if the employer clearly has no knowledge of the statements, he 
is not responsible.*® In addition, the Board has frequently attributed 
to the employer anti-union speeches,® manifestoes,®! letters,®? or 
similar expressions by civic groups,®* “Citizens’ Committees,’’® 
state™ or local® officers, or independent businessmen,** even when 
such expressions did not occur on company time or property. At- 
tempts by such groups to persuade employees to join a particular 
union may be attributed to the employer.*® In most cases, the em- 
ployer is held to have inspired such activities by threats to move or 
close his plant,® although such threats may have been only imputed 
or indirect.” Threats of this kind are particularly effective, of course, 
when the town is small and depends upon one large factory for most 
of its income; their effectiveness is increased in the case of a highly 
mobile industry such as shoe or garment manufacturing. 





* In re Aeolian American Corp., 8 N.L.R.B. 1043 (1938). 

“In re Freezer & Sons, Inc., 3 N-.L.R.B. 120 (1937), aff'd, 95 F. (2d) 840 
(C.C.A. 4th, 1938); In re Remington Rand, 2 N.L.R.B. 626 (1937), aff'd, 94 F, 
(2d) 862 (C.C.A. 2d, 1938), cert. denied, 58 S. Ct. 1083 (1938). 

“In re T. W. Hepler, 7 N.L.R.B. 255 (1938); In re Elkland Leather Co., 
8 N.L.R.B. 519 (1938), aff'd, 114 F. (2d) 221 (C.C.A. 3d, 1940), cert. denied, — 
U.S. —, 61 Sup. Ct. 170 (1940). 

@ In re Lenox Shoe Co., 4 N.L.R.B. 372 (1937). 

“Chamber of Commerce: In re Lenox Shoe Co., 4 N.L.R.B. 372 (1937); 
“City Builders”: Jn re Regal Shirt Co., 4 N.L.R.B. 567 (1937) ; “one-man Chamber 
of Commerce”: In re Freezer & Sons, Inc., 3 N.L.R.B. 120 (1937). 

“In re T. W. Hepler, 7 N.L.R.B. 255 (1938); In re Bethlehem Steel Corp., 
14 N.L.R.B. No. 44 (1939); In re Ansin Shoe Mfg. Co., 1 N.L.R.B. 929 (1936). 

State board of conciliation: Jn re Oregon Worsted Co., 3 N.L.R.B. 36 (1937), 
aff'd, 96 F (2d) 193 (C.C.A. 9th, 1938). 

“Town officials: Jn re Brown Shoe Co., Inc., 1 N.L.R-B. 803 (1936); In re 
American Radiator Co., 7 N.L.R.B. 1127 (1938); In re Corinth Hosiery Mill, 16 
N-L.R.B. No. 43 (1939). Sheriff’s deputies: In re Alabama Mills, Inc., 2 N.L.R.B. 
20 (1936). 

* In re Elkland Leather Co., 8 N.L.R.B. 519 (1938), aff'd, 114 F. (2d) 221 
(C.C.A. 3d, 1940), cert. denied, — US. —, 61 Sup. Ct. 170 (1940); In re Brown 
Shoe Co., Inc., 1 N.L.R.B. 803 (1936) ; In re Republic Steel Corp., 9 N.L.R.B. 219 
(1938), affd, 107 F. (2d) 472 (C.C.A. 3d, 1939). 

* In re Lenox Shoe Co., 4 N.L.R.B. 372 (1937) ; In re American Radiator Co., 
7 N.L.R.B. 1127 (1938) ; In re Ansin Shoe Mfg. Co., 1 N.L.R.B. 929 (1936). 

“Explicit threats: In re Somerset Shoe Co., 5 N.L.R.B. 486 (1938); In re 
Ansin Shoe Mfg. Co., 1 N.L.R.B. 929 (1936); Im re Regal Shirt Co., 4 N.L.R.B. 
567 (1937), etc. 

In one case the employer failed to deny statements of local businessmen that 
“according to a reliable source” the plant would close because of union activities; 
instead, he started preparations which usually preceded a closing. In re Elkland 
Leather Co., 8 N.L.R.B. 519 (1938), aff'd, 114 F. (2d) 221 (C.A.A. 3d, 1940), 
cert. denied, — U.S. —, 61 Sup. Ct. 170 (1940). Again, supervisors told other 
employees that the plant might close because of union activities; evidently the 
Board assumed that this threat was transmitted to local businessmen. Jn re Ameri- 
can Radiator Co., 7 N.L.R.B. 1127 (1938). 
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The Board accepts other evidence to establish that such groups are 
employer agents. Cash contributions to an organization by an em- 
ployer may establish his responsibility for its activities,“! even though 
evidence of such contributions is wholly circumstantial.72 Some de- 
cisions accept a past record of cooperation’® or previous employ- 
ment relations between the employer and the actor, or even past 
bargaining conferences,”® as sufficient evidence of agency. In other 
decisions, involving nominally independent individuals or groups, the 
only evident connection between the employer and his alleged agent 
is the fact that the latter is suspiciously solicitous of the employer’s 
interests ; but the Board nevertheless holds the employer responsible 
for statements by such “agents.”"® Such decisions have been rare, 
however, and in more recent cases the Board apparently requires 
evidence that the employer has inspired the activities of such groups.” 


4. Distribution of Printed Matter 


Somewhat similar principles are applied where the employer dis- 
tributes certain types of printed matter to his employees. Of course, 
the Board has always held that sentiments which the employer may 
not express to his employees orally he may not express to them 
in writing."* The case is somewhat different where the employer 
does not address his employees directly but distributes newspapers,”® 





" In re Bethlehem Steel Corp., 14 N.L.R.B. No. 44 (1939). 

™ In re Sunshine Mining Co., 7 N.L.R.B. 1252 (1938). 

"In re Corinth Hosiery Mills, Inc., 16 N.L.R.B. No. 43 (1939). 

™ In re Alaska-Juneau Gold Mining Co., 2 N.L.R.B. 125 (1936). 

"In re T. W. Hepler, 7 N.L.R.B. 255 (1938). 

"Thus, a state board of conciliation was termed “the willing servant” of 
the employer in urging settlement of a dispute on terms unfavorable to the em- 
ployees. In re Oregon Worsted Co., 3 N.L.R.B. 36 (1937), which was enforced 
(without mention of this aspect) 96 F. (2d) 193 (C.C.A. 9th, 1938) ; see also In re 
Freezer & Sons, Inc., 3 N.L.R.B. 120, (1937), enforced 95 F. (2d) 840 (C.C.A. 4th, 
1938). Probably the most extreme example in this respect was In re Washington 
Mfg. Co., 4 N.L.R.B. 970 (1938); but the Board itself set aside this decision, 
8 N.L.R.B. 97 (1938). 

™ See In re General Motors Corp., 14 N.L.R.B. No. 8 (1939), and Jn re Phillips 
Packing Co., 5 N.L.R.B. 272 (1938). In these the Board failed to find agency, 
although in the first case at least there was more evidence than in any of the cases 
cited in note 76 supra. 

™ Probably the best-known case is In re Ford Motor Co., 14 N.L.R.B. No. 
28 (1939), rev’d in this aspect and aff'd in others, 114 F. (2d) 905 (C.C.A. 6th, 
1940). See also In re American Mfg. Concern, 7 N.L.R.B. 753 (1938), in which 
the employer was found to have “interfered” by publishing a newspaper adver- 
tisement labeling the union leaders as “outside agitators,” to whom “a small 
minority” of employees had listened “too much.” 

™ In re Lane Cotton Mills Co., 9 N.L.R.B. 952 (1938); In re T. W. Hepler, 
7 N.L.R.B. 255 (1938); In re Union Drawn Steel Co., 10 N.L.R.B. 868 (1938) 
(reprints entitled, “What the Editors Are Saying About the Republic Strike.”) 
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magazines,*® pamphlets of various kinds,*! or reprints of a Congress- 
man’s speech.*? However, the Board has repeatedly held that if the 
matter in the second type of publication is objectionable under the 
Act, the employer is just as guilty of interference as if he were the 
author of the documents. In one case, an employee was not prevented 
from distributing, during working hours, reprints of a speech by 
Representative Clare Hoffman which bitterly attacked the CIO. In 
finding the company guilty of interference, the Board said :*% 


By permitting the distribution of the pamphlets on its time and 
property, the respondent indicated to its employees that it had 
adopted, as his own, the antiunion contents thereof and that they 
should be guided accordingly. 


This doctrine is applied, not only to all printed statements relat- 
ing to the Act itself or to labor organizations, but to other types of 
documents as well. One employer was held to have violated the Act 
by distributing among his employees a photostat of the Communist 
registration of the union organizer ;** another, by distributing 
{through “agents”—townspeople) an affidavit that the union organ- 
izer had been convicted of stealing chickens.*5 

To be held responsible for the statements in a publication, the 
employer need not personally distribute the material to employees. 
Failure of the employer to object to the distribution by a non-super- 
visory employee,** or the fact that employees found the objectionable 
pamphlets under circumstances indicating that they had been placed 
in the plant by the employer or with his knowledge and consent,** will 
suffice to establish the responsibility of the employer. 





In re Mock-Judson-Voehringer Co., 8 N.L.R.B. 133 (1938); In re Yale & 
Towne Mfg. Co., 10 N.L.R.B. 1321 (1939). 

"In re Mansfield Mills Co., 3 N.L.R.B. 901 (1937); In re Mock-Judson- 
Voehringer Co., 8 N.L.R.B. 133 (1938) ; Im re Auburn Foundry, Inc., 14 N.L.R.B. 
No. 103 (1939), and many others. 

® In re Muskin Shoe Co., 8 N.L.R.B. 1 (1938). 

* Ibid. The speech was reprinted from the Congressional Record, but with 
lurid illustrations and captions added. This decision was widely publicized and 
caused considerable controversy. See note 8 supra; see also New York Times, 
July 25, 1938, p. 1, col. 5 (text of a letter from Hoffman to the Board). 

“In re National Motor Bearing Co., 5 N.L.R.B. 409 (1938), substantially 
aff'd, 105 F. (2d) 652 (C.C.A. 9th, 1939). Representative Hoffman criticizes this 
aspect of the Board’s decision, without mentioning the other more important unfair 
practices found by the Board, in Senate Hearings, pt. 1, pp. 73-74. 

’The organizer admitted the conviction. In re Brown Shoe Co., Inc., 1 
N.L.R.B. 803 (1936). 

*© Im re National Motor Bearing Co., 5 N.L.R.B. 409 (1938), substantially 
aff'd, 105 F. (2d) 652 (C.C.A. 9th, 1939). 

** In re Arma Engineering Co., 14 N.L.R.B. No. 52 (1939). 
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5. Objectionable Statements 


a. Threats, criticisms, opinions, emphasis—On the question of 
what constitutes objectionable matter under the Act, as interpreted 
by the NLRB, the same criteria apply both to printed materials and 
oral statements. To begin with, there can be little doubt as to the 
illegality of outright threats by an employer to discharge workers or to 
shut down his plant because of union activity.** The Board has repeat- 
edly held such threats to be unfair labor practices,8® even though 
they may be rather subtly stated. 

In another large category of cases, the Board has declared illegal 
several types of employer statements which contain no apparent 
threats.°° Generally speaking, any statement by an employer which 
is critical of union policies, leaders, or members, which questions the 
value or necessity of union membership, or which indicates a prefer- 
ence between unions may constitute interference. Evidently the Board 
does not particularly condemn the contents, per se, of such state- 
ments. What is objectionable is the fact that the statements indicate 
to workers the employer’s hostility to unionism and thus contain an 
implicit threat. In the Ford case, the Board made this typical re- 
mark :*4 


In their context . . . the publications had the unmistakable pur- 
pose and effect of warning employees that they should refrain from 
joining the union. We find it impossible to believe that statements 
denouncing labor organizations, characterizing union leaders as 
insincere and racketeering persons who seek only to levy tribute 
upon workers, and warning employees that by joining a labor 
organization they pay money for nothing, coming from the em- 





® The Sixth Circuit ruled in one case that an employer’s threat to close his 
plant could not be called an unfair labor practice, because: “When industry for 
whatever cause can no longer function, the locking of the gate is beyond the exer- 
cise of volition on the part of the management.” NLRB v. Empire Furniture 
Co., 107 F. (2d) 92 (C.C.A. 6th, 1939). But other courts have generally held 
that such threats are illegal; see NLRB v. Lund Co., 103 F. (2d) 815 (C.C.A. 
8th, 1939); Montgomery Ward & Co., Inc. v. NLRB, 107 F. (2d) 555 (C.C.A. 
7th, 1939); NLRB v. Union Pacific Stages, Inc., 99 F. (2d) 153 (C.C.A. 9th 
1938) ; and NLRB v. Asheville Hosiery Co., 108 F. (2d) 288 (C.C.A. 4th, 1939), 
where a threat to close the plant was the only unfair labor practice found. 

® Probably the leading case is Friedman-Harry Marks Clothing Co., 1 N.L.R.B. 
411 (1936), aff'd 301 U.S. 58 (1937); such threats are common in unfair labor 
practice cases. 

Tt should be remembered, in connection with the following discussion, that 
the types of statements described would be considered equally illegal by the 
Board whether they were oral or written, or whether actually uttered by the em- 
ployer (or an agent) or only inferentially endorsed by him. 

"In re Ford Motor Co., 14 N.L.R.B. No. 28 (1939), rev’d in this aspect and 
aff'd in others, 114 F. (2d) 905 (C.C.A. 6th, 1940). 
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ployer and distributed to employees under circumstances clearly 
indicating that they should take heed, are merely “directed to the 
reason of the employee” and are “intended to influence only his 
mental process” and have no intimidatory or coercive effect. . . . 
At the least, the publications . . . said to the employees that the 
respondent would regard anyone who joined the union as a gullible, 
foolish person. 


This approach tends to require of the employer the utmost nicety 
of language and demeanor when he is speaking of unions or unionists. 

Thus, the Board has consistently held that an employer may not, in 
the presence of employees, refer to union organizers or leaders in 
a derogatory or unfriendly manner.*? Terms such as “so-called 
friends,”®* “outsiders,’** “foreigners,”®> “outside agitators,” 
“troublemakers,”®* “(Communists,”®* “Bolsheviks,”"®® and “racke- 
teers”! have been found objectionable by the Board. Habitually 
greeting an active union member, “Hello, John L.,” constitutes in- 
terference, as does a remark by the employer that he is going to 
start a “cut-rate union.”?°? Any claim that when employees spend 
their money for union dues they get nothing,’°? or any suggestion 
that union leaders divert union funds to personal uses’ is banned. 
Neither may an employer deliver harangues to employees castigating 
“the abomination of abominations—the Wagner Act”; a “villainous, 
partial, one sided” trial examiner; the NLRB, and the government 
in general.1%* Nor may he distribute literature to his employees which 
is “subversive to the National Labor Relations Act.”?% 





"The more violent phrases which the Board prohibits are collected in Third 
Annual Report of the NLRB (1938) pp. 59-62. Perhaps it should be repeated here 
that the phrases discussed were not in any case the sole basis for the finding of 
an unfair labor practice by the Board. 

* In re Aronsson Printing Co., 13 N.L.R.B. No. 87 (1939). 

“In re Wickwire Brothers, 16 N.L.R.B. No. 36 (1939). 

“In ve Indianapolis Glove Co., 5 N.L.R.B. 231 (1938). 

* In re American Mfg. Concern, 7 N.L.R.B. 753 (1938). 

* In re Indianapolis Glove Co., 5 N.L.R.B. 231 (1938). 

* In re Lane Cotton Mills Co., 9 N.L.R.B. 952 (1938). 

"In re Huch Leather Co., 11 N.L.R.B. 394 (1939). 

*” In re Union Die Casting Co. Ltd., 7 N.L.R.B. 846 (1938). 

1 In re Commonwealth Telephone Co., 13 N.L.R.B. 317 (1939). 

1 Im re Ford Motor Co., 14 N.L.R.B. No. 28 (1939), rev’d in this aspect 
and aff'd in others, 114 F. (2d) 905 (C.C.A. 6th, 1940). 

See the collection of colorful cases in Third Annual Report of the NLRB 
(1938) p. 59. 

147” re Union Die Casting Co. Ltd., 7 N.L.R.B. 846 (1938). 

#6 Quoted from a section of the cease and desist order entered in accordance 
with a stipulation Jn re Lipscomb Grain & Seed Co., 9 N.L.R.B. 1157 (1938). 
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An employer may not assure his employees that it is unnecessary 
for them to join a union in order to keep their jobs, nor may he in 
any other way express a determination not to grant a closed shop if 
and when a unicn demands it.1°° The Board said in one case of this 
kind :7 


The respondent was clearly issuing an ultimatum with respect 
to a term or condition of employment properly the subject of 
collective bargaining before any request for a closed shop had been 
made. Were the Act to sanction such notice by the employer, 
he could ... defeat union organization by announcing to his 
employees that [he would not] consider any change in. . . any 
condition of employment . . . he could discourage [union mem- 
bership] by warning that any possible advantage to be derived 
from such membership and from collective bargaining was beyond 
their reach. We cannot permit the purposes of the Act to be so 
flouted. 


Conversely, the employer may not inform employees that they can 
secure bargaining rights, wage increases, or other advantages with- 
out joining the union.°* A number of employers have been found 
guilty of interference because, in explaining the Act to their em- 
ployees, they put too much emphasis on its negative aspects: That 
employees do not have to join unions, that the employer does not 
have to reach an agreement, that employees may bargain individu- 
ally, and that the employer retains the right to hire and fire. The 
Board explains this type of ruling as follows :12° 


We do not say that an employer is barred from giving out 
information on the Act, but a purported explanation of its effects 
which omits reference to its fundamental purposes and points 





1 Iy re Lindeman Power Co., 11 N.L.R.B. 868 (1939); Im re Aronsson 
Printing Co., 13 N.L.R.B. No. 87 (1939); In re Wickwire Brothers, 16 N.L.R.B. 
No. 36 (1939) ; In re Jacobs Bros., 5 N.L.R.B. 620 (1938) ; In re Elkland Leather 
Co., 8 N.L.R.B. 519 (1938), aff'd, 114 F. (2d) 221 (C.C.A. 3d, 1940), cert. denied, 
— US. —, 61 Sup. Ct. 170 (1940). 

*" Im re Roberti Brothers, 8 N.L.R.B. 925 (1938). 

8 In re Stewart Die Casting Corp., 14 N.L.R.B. No. 70 (1939); In re Hope 
Webbing Co., 14 N.L.R.B. No. 5 (1939) ; In re Globe Mail Service, Inc., 2 N.L.R.B. 
610 (1937) ; In re Yale & Towne Mfg. Co., 17 N.L.R.B. No. 63 (1939). 

*” The prototype of a number of pamphlets, letters, and speeches of this type 
is a bulletin of the National Association of Manufacturers: “Facts About the 
Wagner Act.” The Board has found the distribution of such “distorted” material 
illegal In re Mansfield Mills Co., 3 N.L.R.B. 901 (1937); In ve G. Sommers & 
Co., 5 N.L.R.B. 992 (1938); Im re Goshen Rubber & Mfg. Co., 11 NLRB, 
1346 (1939) ; In re Auburn Foundry, Inc., 14 N.L.R.B. No. 103 (1939), and many 
others. 
™° In re Mock-Judson-Voehringer Co., 8 N.L.R.B. 133 (1938). 
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only to its negative aspects, must be regarded as an attempt to 
divert workers from the exercise of their right to self-organiza- 
tion. 


On the matter of emphasis, an employer may not stress his appre- 
ciation of “loyal employees” ; the inference may be drawn that he re- 
gards “loyalty” and union membership as incompatible.1‘1 However, 
a discussion of labor policies which is “general in nature” is per- 
missible.4!? 

In most “expression of opinion” cases coming before the cir- 
cuit courts for review, the decision has gone against the Board. The 
best-known example is the Ford case, in which the court said :!"* 


It will be noted . . . that Mr. Ford makes it plain no threat of 
discharge is intended. . . . If the concept that an employer’s opin- 
ion of labor organizations and organizers must, because of the 
authority of master over servant, nearly always prove coercive, 
ever had validity, it is difficult now to say, in view of the Na- 
tional Labor Relations Act . . . and the liberal attitude of the 
courts in construing it so as best to effectuate its great social 
and economic purpose, that the concept is still a sound one. The 
servant no longer has occasion to fear the master’s frown of 
authority or threats of discrimination for union activities, ex- 
press or implied. . . . Finally, it must be said that if denial of 
free expression by an employer on labor is ever justified by a 
judgment that it is coercive, it is not enough to set the publica- 
tions here condemned against a background of alleged discrim- 
inatory discharges of 24 employees out of a total of 80,000 
men. ... 


As support for its decision in this aspect of the case, the court cited, 
inter alia, the Thornhill decision.1‘* However, as previously pointed 
out, the Thornhill decision may conceivably be construed to allow 
the prohibition of such expressions of opinion. 

b. Expressions of preference—Most employer statements such 
as those just discussed, it can be argued, may spring from a more 
or less covert desire of the employer to prevent union organization. 





“1 1% re Titmus Optical Co., 9 N.L.R.B. 1026 (1938); In re Western Felt 
Works, 10 N.L.R.B. 407 (1938); In re W. F. and John Barnes, 12 N.L.R.B. 
1028 (1939). 

™3 In re Johns Manville Products Corp., 17 N.L.R.B. No. 76 (1939). 

™8 NLRB v. Ford Motor Co., 114 F. (2d) 905 (C.C.A. 6th, 1940). See also, 
among others, Continental Box Co. v. NLRB, 113 F. (2d) 93 (C.C.A. 5th, 
1940); NLRB v. Lightner Publishing Co., 113 F. (2d) 621 (C.C.A. 7th, 1940); 
Midland Steel Products Co. v. NLRB, 113 F. (2d) 800 (C.C.A. 6th, 1940); 
Press Co., Inc. v. NLRB, 7 Lab. Rel. Rep. 381 (App. D.C. 1940). 
™ Thornhill v. Alabama, 310 U.S. 88 (1940). 
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There is considerable ground for doubt, however, both as to the 
motive and the effect of the statement, when the employer expresses 
a preference between unions, in comparatively mild terms. The Board 
has repeatedly held that expressions of preference are prohibited by 
the Act. A company official may not point out to employees that CIO 
affiliation would mean an AFL boycott of the company’s products,’® 
or that a particular union has attempted to further the interests of a 
rival industry,11° or that another union is preferable to the CIO be- 
cause of the Communist element in the latter.'‘7 Contract relations 
of long standing with one union give the employer no license to ex- 
press hostility to a rival union which is attempting to invade the 
field.11® 

The situation is further complicated when the employer’s ex- 
pression of preference is made in reply to specific requests for in- 
formation or advice by employees. The employees may insist upon 
an answer, but according to the Board, “Any answer by the em- 
ployer which evinces a preference is technically likely to constitute 
an unfair labor practice. . . .”12® When one of the competing unions 
is an unaffiliated organization, the employer’s expression of prefer- 
ence for it may constitute domination and support of a labor organi- 
zation.1*° 

Most such statements of preference undoubtedly lie in the shadowy 
area which separates what is legal from what is not. Two sets of 
judges of the Seventh Circuit Court of Appeals have delivered some- 
what different opinions on this question. In one case, the court found 
“substantial evidence” of interference and enforced the Board’s order, 
but said :122 

™"In re Smith Wood Products, Inc., 7 N.L.R.B. 950 (1938); see also In re 
National Electric Products Co., 3 N.L.R.B. 475 (1937). 

™*In re Pacific Greyhound, 2 N.L.R.B. 431 (1936), afd (without discussion 
of this point), 303 U.S. 272 (1938). 

™1 In re P. Lorillard Co., 16 N.L.R.B. No. 69 (1939); In re Huch Leather 
Co., 11 N.L.R.B. 394 (1939). 

™* In re Kelley’s Creek Colliery Co., 17 N.L.R.B. No. 42 (1939). 

™° In re Western Garment Mfg. Co., 10 N.L.R.B. 567 (1938). The same 
doctrine is applied in In re Lindeman Power & Equipment Co., 11 N.L.R.B. 868 
(1939) ; Im re Midland Steel Products Co., 11 N.L.R.B. 1214 (1939), rev’d 113 
F. (2d) 800 (C.C.A. 6th, 1940) ; In re Crossett Lumber Co., 8 N.L.R.B. 440 (1938) ; 
and In re Ingram Mfg. Co., 5 N.L.R.B. 908 (1938). 

*”° In re International Shoe Co., 12 N.L.R.B. 728 (1939); In re Yates Amer- 
ican Mfg. Co., 7 N.L.R.B. 627 (1938). See also In re Crawford Mfg. Co., 
8 N.L.R.B. 1237 (1938); In re Falk Corp., 6 N.L.R,B, 654 (1938), aff'd, 102 
F, (2d) 383 (C.C.A. 7th, 1939). 


*™ NLRB v. Falk Corp., 102 F. (2d) 383 (C.C.A. 7th, 1939; Justices Evans, 
Major, and Treanor). 
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We can see nothing to criticize in Mr. Falk’s action expressing 


preference for a local over an outside union. . . . And yet, the 
voice of authority may, by tone inflection, as well as by the sub- 
stance of the words uttered, provoke fear and awe. . . . The posi- 


tion of the employer, where, as here, there is present, genuine and 
sincere respect and regard, carries such weight and influence 
that his words may be coercive when they would not be if the re- 
lation of master and servant did not exist. It must be understood 
that we are not the fact-finding body. 


Later in the same month the same circuit wrote :!22 


It was never the intention of Congress to .. . curtail freedom 
of speech, to deprive the employer of his right to express an hon- 
est opinion. . . . While it is true that employer leadership through 
supervisory employees is condemned by the Act, and that pressure 
overriding the will of the employees, as a means of encouraging 
or discouraging membership in any labor organization, consti- 
tutes interference with a worker’s right to select his representa- 
tives, it does not follow that the mere showing of a preference and 
acts of cooperation constitute interference. . . . 


Both William Green and Joseph Padway of the AFL object to the 
Board’s doctrine of the effect of such statements on elections and 
contracts, but they disagree on the question of whether “expressions 
of preference” by an employer would be made illegal by the amend- 
ments they propose.!% 


6. Contracts and Elections 


The Board maintains that exclusive bargaining or closed shop 
contracts between an employer and a union are invalid under the 
Act when the contract is tainted by the employer’s unfair labor prac- 
tices,!** as, for example, when the union majority was obtained with 
the help of pressure by the employer. A number of AFL contracts 





3 NLRB v. Jefferson Electric Co., 102 F. (2d) 949 (C.C.A. 7th, 1939; Justices 
Sparks, Major and Kerner). 

2% Green says that an “out and out” statement of preference would not be per- 
mitted by the proposed AFL amendments (Senate Hearings, pt. 4, p. 650); but 
Padway says the opposite (ibid. p. 768). 

Sec. 8 (3) of the Act provides that an employer may make a closed shop 
contract only with a union which is “not established, maintained, or assisted by” 
unfair labor practices, and which represents a majority of employees in the ap- 
propriate bargaining unit. Sec. 9 (a) provides that only a union which represents 
the majority in an appropriate unit shall be the exclusive representative of employees 
in that unit; the Board interpolates “uncoerced” before “majority.” The Board 
never issues an 8 (2) charge against an AFL or CIO affiliate, even where the em- 
ployer has illegally assisted it. 
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have been set aside on this ground.’*° The Federation officially claims 
that the Board has utilized mere “expressions of preference” of the 
employer to destroy AFL rights.1*6 President Green terms the Con- 
solidated Edison case’** “probably the outstanding example of the 
Board’s abuse of power” in invalidating contracts; “the Board re- 
sorted to so-called expressions of preference on the part of the em- 
ployer and ordered the employer to cease giving effect to this con- 
tract.”'8 In reality, however, the “expression of preference” in this 
case was not the sole basis for the Board’s order.!*® The same is true 
of all the contract cases: In not one did the Board invalidate the AFL 
contract solely because the employer had expressed a preference for 
the AFL. In some of these cases, the Board did hold that such ex- 
pressions constituted unfair labor practices. But in no instance was 
such a finding necessary to the Board’s decision, because in all cases 
the employer gave the favored union more substantial assistance than 
mere expressions of preference. 


In several of these cases foremen or minor supervisory employees 
actively participated in organizational activities, sometimes threaten- 
ing employees’ jobs or chances of promotion if they did not join the 
AFL.'%° That such supervisors were members of the AFL does 
not, the Board holds, decrease the applicability of respondeat su- 
perior :181 


Membership of supervisory employees in a labor organization . . . 
cannot confer on such employees a privilege to interfere, nor can 
the immunity guaranteed employees by the Act be impaired or di- 
minished by the membership rules of any labor organization. The 
employees’ right to a choice free from employer interference is 





8 The Board claims that this was done in only fifteen cases up to April 1939, 
and the cases are summarized in Report of the NLRB to the Senate Committee, 
pp. 346-359. The AFL mentions no other instances in which the Board has 
actually invalidated AFL contracts. 

2% Explanatory Comments on American Federation of Labor Amendments 
to the National Labor Relations Act, pp. 9-10. 

17 In re Consolidated Edison Co., 4 N.L.R.B. 71 (1937), rev’d in part, aff'd 
in part, 305 US. 197 (1938). 

8 Senate Hearings, pt 4, p. 646. Padway agrees that the Board invalidated 
the contract because of the employer’s statements (ibid. p. 824). 

The Supreme Court recognized this fact; see the language of the Court 
quoted supra, p. 216. The court refused to approve the Board’s invalidation of 
the contract, but evidently this refusal was due to defects in the Board’s pro- 
cedure and lack of relevant evidence on the contract issue. The Court upheld the 
Board’s finding that the company was guilty of unfair labor practices. 

™ However, apparently in only one contract case [Jn re Ward Baking Co., 
8 N.L.R.B. 558 (1938) ], was such activity the sole basis for the Board’s order. 

1 In re Tennessee Copper Co., 9 N.L.R.B. 117 (1938). 
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absolute. . . . It is perfectly consistent for supervisory employees 
to belong to labor organizations and yet be prohibited from con- 
duct permitted non-supervisory employees. 


The AFL objects to such a doctrine, particularly since the Board 
holds that almost any kind of supervisory authority makes an em- 
ployee a representative of the management.’*? But the question here 
is not that of the propriety of the statements; if the persons who 
make them can actually be considered representatives of the man- 
agement, then there is little doubt that the statements are illegal.'%8 
As is pointed out above, the Supreme Court in the Serrick case! 
endorses a definition of “supervisory employee” much broader than 
that for which the AFL contends. 

Similar issues are involved when the Board invalidates elections 
because of employer interference. The AFL is most vehement in its 
criticism of the Tennessee Copper case,!** in which the Board set 
aside an election which the AFL had won. AFL spokesmen claim 
that the Board took evidence of ordinary familiar gossip by em- 
ployees eligible to membership in both unions and construed it as 
“employer interference.”!** The Board, on the other hand, claims 
that uncontradicted evidence showed that a number of supervisory 
employees urged other employees to vote for the AFL, and that a 
general superintendent made a remark which might be construed as a 
threat.157 Several other elections have been set aside because of simi- 
lar interference by supervisory employees,'** and in most cases 
objectionable statements by the supervisors were the basis of the 





™ In addition, Padway says that 90 per cent of AFL unions admit foremen 
to membership. Senate Hearings, pt. 4, pp. 758-59. 

*° One provision of the AFL proposed amendments to the Act is: “ ‘Super- 
visory employees’ means foremen and those employees of a higher rank. By 
‘foremen’ is meant employees who are regularly employed in supervising the work 
of others in a manner similar to that performed by foremen in similar factories . . . 
and who are empowered to ‘hire’ or ‘fire.’” (§ 2 (13) of S. 1000, 76th Cong., 
Ist Sess.) 

** International Ass’n of Machinists v. NLRB, 311 U.S. 72 (1940). 

Election set aside, 9 N.L.R.B. 117 (1938). 

** This case is discussed at length by Padway (Senate Hearings, pt. 5, pp. 808- 
823); by G. L. Googe, southern representative of the AFL (ibid. pt. 7, pp. 1346-51) ; 
and by Charles Fahy of the Board (ibid. pt. 11, pp. 2322-29). The AFL lost the 
second election. 

** The remark was to the effect that a man who voted for the CIO voted his 
job away. 

48 F.g., In re Carrollton Metal Products Co., 6 N.L.R.B. 567 (1938); In re 
Eagle & Phenix Mills, 11 N.L.R.B. 361 (1939); In re Pacific Gas & Electric Co., 
13 N.L.R.B. No. 32 (1939). 
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Board’s decision.*° More recently, however, the Board has held 
that one anti-union statement by one foreman to one employee is not 
sufficient ground for the invalidation of an election.14° Even more 
than in the contract cases, the true root of the controversy over elec- 
tion invalidations has been the Board’s definition of supervisory em- 
ployees ; and the controversy has been at least partially resolved, in 
favor of the Board, by the Serrick decision.1* 


7. Permissible Statements 


There are innumerable things which an employer, either personally 
or by proxy, may not say to an employee. Does the Board allow him 
to say anything at all concerning unionism? The answer is, Yes— 
under some circumstances. Former Chairman Madden summarized, 
for a Congressional committee, six “sample” cases in which charges 
were withdrawn or dismissed in regional offices because the regional 
directors believed that the statements charged were permissible under 
the Act. Analysis of these few cases shows that in each there was 
a background of more or less friendly relations, sometimes contracts, 
between the union and the employer. Also, in each case there was no 
substantial evidence, save the alleged statements, of a “pattern of 
activities” tending to undermine the union. Upon such a background, 
a statement that unions are of little value and do employees more harm 
than good, or rather mild criticism of union officers, was held per- 
missible by regional directors.1*? Madden stated that, in his opinion, 
such statements are not coercive when the union is well-established, 
but exactly the same statements would be coercive where the union 
is new and the employer has previously manifested an anti-union atti- 
tude.'42 Some Board decisions appear to ignore the latter qualifica- 
tion.1** 

Permissible employer statements are recognized in some formal 
Board decisions. An employer may make a speech to defend his 
character if it has been attacked by the union organizer, but only if 
ke does not make anti-union statements “in the guise of such de- 





*°In the Tennessee Copper case, the Board found that some supervisors 
brought employees to the polls; in the Pacific Gas & Electric case, the company 
was found to have allowed an inside union to use company facilities. 

In re La Plant-Choate Mfg. Co., Inc., 15 N.L.R.B. No. 52 (1939). 

“1 International Ass’n of Machinists v. NLRB, 311 U.S. 72 (1940). 

2 Senate Hearings, pt. 2, pp. 162-64. 

8 Ibid. p. 170. 

4 Fg. In re Huch Leather Co., 11 N.L.R.B. 394 (1939); Im re Adams Bros. 
Salesbook Co., 17 N.L.R.B. No. 88 (1939). 
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fense.”"*° If the union publishes derogatory statements about the em- 
ployer, he may make such a remark as, “Whoever writes the CIO 
bulletins either does not get the facts or ignores them.”!* He may 
also call to his office and berate as individuals union employees who 
make uncomplimentary remarks about him in connection with union 
activities.‘47 However, there are only a few cases in which the Board 
has ruled that the statements with which the employer is charged 
are permissible under the Act. Perhaps this is because the Board’s 
regional offices dispose of practically all cases in which such per- 
missible statements are the outstanding allegation on the charges filed 
by the union. 


III. 
Conclusion 


Any agency administering a statute as broadly phrased as the 
National Labor Relations Act has an important duty of definition. 
There is always an area undeniably covered by the language of the 
law, and an area undeniably outside that language. Between these 
polar areas lies an intermediate region of doubt. One discovers 
in NLRB “freedom of speech” decisions a substantial core of unob- 
jectionable findings, condemnations of employer statements which 
under the circumstances made are clearly forbidden by the Act. Thus, 
there can be little doubt that an employer’s use of threats to prevent 
organization is illegal. But one also discovers a number of marginal 
findings, condemning statements which are in the region of doubt.'** 





8 In, re Pulaski Veneer Corp., 10 N.L.R.B. 136 (1938). 

In re La Plant-Choate Mfg. Co., Inc., 15 N.L.R.B. No. 52 (1939). 

*" In re Se-Ling Hosiery Mills, Inc., 14 N.L.R.B. No. 37 (1939). 

48No one can seriously question the Board’s condemnation of the use of 
outright threats by the employer to prevent organization; and few people who 
are really in sympathy with the Act would doubt that the Board should forbid 
violent, defamatory, plainly untrue harangues against unions or unionists. More 
than this, it can be plausibly argued that amy employer utterance which bears 
on unionism, no matter how fairly or temperately phrased, will tend to be given 
undue weight by employees; and it is possible to conclude that this type of state- 
ment will therefore constitute “interference” in the meaning of the Act. How- 
ever, since such “interference” would usually be relatively insignificant, findings 
involving that type of statement are here called “marginal.” Also included in 
that category are many of the cases discussed under the heading, “Nominally 
Independent Third Parties as Agents.” 

The proposed Smith amendments to the Act provide, relative to the free 
speech issue: “Nothing in this . . . Act shall be construed or interpreted to pro- 
hibit any expressions of opinion with respect to any matter which may be of in- 
terest to employees or the general public, provided that such expressions of opinion 
are not accompanied by acts of coercion, intimidation, or threats thereof.” [§ 8 (a) 
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Perhaps some findings even venture beyond this doubtful area. The 
Board appears to approach the decision of such cases with an atti- 
tude of, “Can this somehow be construed as a violation of the law? 
Is there a scintilla of coercion in such a statement?” Perhaps a more 
appropriate approach would be, “Is it clear that the employer’s words 
constituted substantial interference with his employees’ rights?” 

The Board has approached the application of the law of agency 
in a similar manner. Perhaps recent decisions show a retreat from 
more extreme applications of agency law. Nevertheless, in some 
past decisions where the Board has combined its extreme agency 
doctrines with its policy of condemning an iota of interference, the 
result approaches the ludicrous. An employer has been found guilty 
of interference because townspeople circulated among employees an 
affidavit that the union organizer was once convicted of stealing 
chickens.1*° 

These marginal findings have been wholly unnecessary to the 
Board’s final decision and order in almost every such case. This is 
particularly true where AFL contracts have been invalidated. Per- 
haps AFL leaders actually believe that the Board has based such de- 
cisions upon its condemnation of mere “expressions of opinion” ; 
perhaps the AFL merely seizes upon the weakest portion of the 
Board’s argument. In either case, the Board would be in a stronger 
position had it omitted from such decisions all unnecessary findings 
of a marginal character. Perhaps the Board includes such findings 
with an eye on the reviewing courts, thinking that if not all its find- 
ings are upheld, perhaps of a sufficiently large number some will be. 
But it is unlikely that such doubtful findings buttress NLRB deci- 
sions in the estimation of the courts. For example, if the issue were 
squarely presented, most courts would probably refuse to hold an em- 
ployer guilty of interference because he failed to prevent an ordi- 
nary employee from distributing reprints of a Congressman’s 
speech.15° 

The Board’s condemnation of mildly anti-union statements prob- 
ably does not increase the worker’s freedom of choice. Former Chair- 
man Madden has cited, as precedents for the Board’s orders, those 





of Smith amendments, reported 6 Lab. Rel. Rep. 45 (1940).] Although the mean- 
ing of this proviso is far from clear, it would apparently permit all types of 
violent, untrue, and prejudicial statements; and the Board’s condemnation of 
such statements is not here considered “marginal.” 

*”° In re Brown Shoe Co., Inc., 1 N.L.R.B. 803 (1936). 

In re Muskin Shoe Co., 8 N.L.R.B. 1 (1938). 
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court injunctions which sought to gag labor leaders. Like such in- 
junctions, the Board’s orders probably defeat their own purpose by 
giving publicity to the employer’s anti-union attitude. Indeed, the 
Roard’s decision may point out in the employer’s statements im- 
plied threats which the average employee would never discover for 
himself. That being the case, the Board’s condemnation of such 
statements is probably effective only as an employer irritant. This is 
even more true of those cases in which the employer has merely ex- 
pressed a preference between competing unions. 

It should be emphasized that the “marginal” freedom of speech 
decisions of the Board are a very small proportion of its decisions on 
this issue. But the small minority of cases has received dispropor- 
tionate attention; and by making such decisions, the Board has un- 
necessarily created additional difficulties for itself. An agency en- 
trusted with the administration of a new statute must do more than 
merely enforce that law, especially when such a law seeks to modify 
drastically the long-established attitudes and behavior of a powerful 
class in the community. If such a law is to endure in a democracy, 
the administrative agency must employ tact and moderation in its 
task of adjusting traditional behavior to the demands of the new 
statute. Attempts entirely to reorient settled attitudes and patterns 
of reaction overnight, to require complete conformity with the strict- 
est possible interpretation of the letter of the new law, may cause a 
destructive revulsion which will sweep away the entire law. 

The National Labor Relations Board has not only irritated em- 
ployers by clamping tight restrictions upon their expressions of opin- 
ion; it has also provided its enemies with a powerful propaganda 
weapon for use against the Act as well as the Board. The American 
people undoubtedly cherish freedom of speech, at least in the ab- 
stract. Present world conditions heighten the effectiveness of charges 
that a federal agency threatens that freedom. True, most of the crit- 
icisms on this point are unfair in not pointing out the “background”? 
of the Board’s findings. But the extremities which the NLRB has 
reached in marginal cases make it particularly vulnerable to such 
attacks. That the extreme findings were, in most instances, unneces- 
sary to the ultimate decision and order in those cases heightens the 
unwisdom of the Board’s interpretation. 





%17¢. the other unfair labor practices—discharges for union membership, 
spying, blacklisting, refusal to bargain, etc——which the Board has found in prac- 
tically all such cases. 
































NOTES AND COMMENTS 


Banxkruptcy—Dests Not DIscHARGEABLE UNDER SECTION 
17a (4)—Section 17a' of the Bankruptcy Act provides that a dis- 
charge in bankruptcy shall not release a bankrupt from certain 
debts. Subsection 4 specifies such debts as “were created by his 
fraud, embezzlement, misappropriation or defalcation while acting 
as an officer or in any fiduciary capacity.” It is the purpose of this 
comment to discuss the meaning of this particular subsection. 


Fraud—The word “fraud,” as it is used here, has been held to 
mean actual fraud involving intentional wrong or moral turpitude. 
Accordingly, a debt is dischargeable in bankruptcy, as far as this 
subsection is concerned, if it is created merely by implied fraud 
or fraud in law.? 

There is nothing in the Act which expressly requires that the 
fraud be actual rather than implied. This requirement can be under- 
stood only when viewed in the light of two factors—the historical 
development of this subsection by Congress and the courts, and the 
general policy which underlies the institution of bankruptcy. The 
Bankruptcy Act of 1867 provided that no debt “created by the fraud 
or embezzlement” of the bankrupt shall be discharged.? The courts, 
applying the doctrine of ejusdem generis, held that the association of 
“fraud” and “embezzlement” led to the conclusion that “fraud” 
meant fraud in fact, involving, as does embezzlement, moral turpitude 
or intentional wrong.* But the doctrine of ejusdem generis has been 
stated as follows: When there are general words following particu- 
lar and specific words, the former must be confined to things of the 
same kind.5> Therefore, the use of that doctrine in the above situa- 
tion seems strikingly inappropriate. A better reason for the result 
can be found in the legislative policy which has given rise to the in- 
stitution of bankruptcy in the United States. That policy is to pro- 
vide a means whereby debtors may be relieved of the burden of hope- 
less insolvency, unless they have incurred their debts through cul- 





152 Stat. 851 (1938), 11 U.S.C.A. §35 (Supp. 1939). 
? Western Union Cold Storage Co. v. Hurd, 116 Fed. 422 (C.C.W.D. Mo, 1902), 
*14 Stat. 533, § 33 (1867). 

“Neal v. Clark, 95 U. S. 704 (1877). 

*2 Sutherland, Statutory Construction (2nd ed. 1904) 814. 
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pable conduct. This would permit a discharge of a debt created 
merely by constructive or implied fraud, and accordingly, the courts 
have so held. 

In 1898 the present Bankruptcy Act was passed,’ and it included 
the subsection in its present form. The Chandler Act of 1938° left 
this subsection unchanged. The fact that Congress, in its complete 
revisions of the bankruptcy acts in 1898 and 1938, left the word 
“fraud” unqualified and unchanged, indicates that Congress is satis- 
fied with the interpretation placed upon that word by the courts. 


Embezzlement—The courts have given the word “‘embezzlement,” 
as it is used in this subsection, its ordinary meaning.* The United 
States Supreme Court has defined embezzlement as “the fraudulent 
appropriation of property by a person to whom such property has 
been entrusted, or into whose hands it has lawfully come.”!° 


Misappropriation—With unbroken consistency, the courts have 
said that a misappropriation, within the meaning of this subsection, 
must be due to a known breach of duty, and not to mere negligence 
or mistake." 

For a party to commit a known breach of duty it would seem 
necessary that he actually know what his duty is. But the courts have 
not gone this far, and have used the presumption of knowledge of 
the law to charge bankrupts with knowledge of their duties. It is only 
when the bankrupt has been mistaken as to the facts, as distinguished 
from the law, that he will be considered not to have committed a 
misappropriation.’ It does not promote clarity in the law for the 





*Sen. Doc. No. 65, 72nd Cong., Ist Sess. (1932) 6, 10. Report of the At- 
torney General, by Thomas D. Thacker, Solicitor General, and Lloyd K. Garrison, 
Special Assistant to the Attorney General, on Bankruptcy Law and Practice). 

*30 Stat. 550 (1898), 11 U.S.C. § 35 (1934). 

*52 Stat. 851 (1938), 11 U.S.C. § 35 (Supp. 1939). 

*1 Collier, Bankruptcy (14th ed. 1940) 1642. 

* Moore v. United States, 160 U. S. 268, 269 (1895). 

“In re Bernard, 87 F. (2d) 705 (C.C.A. 2nd, 1937); Im re Hammond, 
98 F. (2d) 703 (C.C.A. 2nd, 1938). 

“In the case of In re Bernard, cited supra note 11, an officer of a corporation, 
known by him to be insolvent, appropriated part of the corporation’s assets to 
pay his own claims. The court held that this was a known breach of duty, 
apparently assuming that the officer was chargeable with knowledge of the law 
which forbade the preferential payments. Im re Hammond, cited supra note 
11, presents a still greater departure from the requirement of intentional wrong. 
In that case the court admitted that the bankrupt intended to help the corpora- 
tion by taking over a contract which the corporation was unable to perform. 
Nevertheless, the court found a known breach of duty by charging the bank- 
rupt with knowledge of the law. 
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courts to use language of conscious wrong, as is suggested by the 
phrase—known breach of duty—and at the same time invoke a pre- 
sumption which to a large extent renders the question of intention 
immaterial. If the courts wish to disregard the bankrupt’s intention 
to this extent, it would be better to define a misappropriation as a 
wrongful appropriation made with knowledge of the facts. More- 
over, in view of the policy of the Bankruptcy Act to grant dis- 
charges except in cases of culpable conduct, there is much to be 
said for requiring actual, rather than presumed knowledge of the 
law in order to constitute a misappropriation. 


Defalcation—In the sense of requiring less in the way of mis- 
conduct, the courts have interpreted the word “defalcation” as having 
a broader meaning than “fraud,” “embezzlement,” or “misappropria- 
tion.” There are several cases to illustrate this point. Where a short- 
age occurred in a postmaster’s account while the post-office was under 
the management of an acting postmaster, it was held that this was a 
defalcation on the part of the postmaster. The theory was that the 
postmaster was responsible for the acts of those whom he chose to 
act as his representatives.'* Where a county sheriff retained profits 
derived from feeding federal prisoners, it was held that his failure to 
pay over such profits was a defalcation within the meaning of the 
Act.1* In Central Hanover Bank and Trust Co. v. Herbst,” a receiver, 
having been allowed fees by order of the court, withdrew the amount 
allowed to him without waiting for time to appeal from this order to 
expire. Upon appeal, which was taken subsequently, the allowance 
of fees was denied. The court, while assuming arguendo that a de- 
falcation demands “some portion of misconduct,” found it to exist 
by invoking the presumption that the receiver had knowledge of the 
rule of law that the order would not protect him if subsequently 
reversed. 


It appears from the cases that the courts will first look to see 
whether a fiduciary capacity exists. If this is found, together with 
a failure on the part of the fiduciary to pay over money for which he 
is accountable, the court will not require much in the way of inten- 
tional misconduct and will regard the liability as one created by a 
defalcation, rather than to permit the debt to be discharged in bank- 
ruptcy. 





* National Surety Co. v. Wittich, 185 Minn. 321, 240 N. W. 888 (1932). 
* Orndoff v. State ex rel. McGill, 108 S. W. (2d) 206 (Tex. Civ. App., 1937). 
093 F. (2d) 510 (C.C.A. 2nd, 1937). 
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Under this subsection, in order to except a debt from the effect 
of a discharge, it is not sufficient that the debt merely be one that 
was created by the fraud, embezzlement, misappropriation or defal- 
cation of the bankrupt. In addition it is required that the specified 
wrongs must have been committed by the bankrupt while he was 
acting “as an officer or in any fiduciary capacity.”4® Therefore, the 
next problem is to determine what is meant by the terms “officer” 
and “any fiduciary capacity.” 


O fficer—The Bankruptcy Act of 1867 provided that debts created 
by the defalcation of a “public officer” were not dischargeable. The 
Act of 1898 omitted the word “public.” In Matter of Harper‘ this 
change was construed as indicating a legislative intent to include 
officers of private corporations, as well as public officers. The Chand- 
ler amendment of 1938, by not changing this subsection, indicated that 
Congress was satisfied with this judicial construction. 

It is to be noted that the courts in most cases involving public 
officers and officers of corporations do not confine themselves to hold- 
ing that persons are “officers” within the meaning of the Act. The 
courts usually state that the public or corporate officer is also acting 
in a “fiduciary capacity.”"® This type of decision makes it difficult 
to determine whether persons acting in particular capacities are 
“officers” or fiduciaries. However, the difficulty is not especially im- 
portant since these decisions do make clear the significant thing— 
whether a certain type of debt created by a person in a certain capacity 
is dischargeable in bankruptcy. The general statement can be made 
that a debt created by the specified wrongs of a public official and of an 
officer of a corporation are not dischargeable.?® A director of a 
corporation is within the term “officer.””° However, the managing 





**It should be noted at this time that the phrase, “while acting as an officer or 
in any fiduciary capacity,” refers to all of the specified wrongs, and not just the 
last one. The early case of In re Butts, 120 Fed. 966 (N.D. N.Y. 1903) held that 
the phrase qualified only “defalcation,” and debts created by fraud, embezzlement, 
or misappropriation were excepted from discharge regardless of whether the bank- 
rupt was an officer or a fiduciary. This holding was overruled by Crawford v. 
Burke, 195 U. S. 176 (1904). 

7133 Fed. 970 (W. D. Va. 1904). 

* See Grantham v. Clark, 62 N.H. 426, 427 (1882); Bloemecke v. Applegate, 
271 Fed. 595, 599 (C.C.A. 3rd, 1921). 

“In re Harper, 133 Fed. 970 (W. D. Va. 1904) (vice president of banking 
corporation) ; Bloemecke v. Applegate, 271 Fed. 595 (C.C.A. 3rd, 1921) (vice 
president and director of corporation) ; Im re De Graaf, 22 F. (2d) 163 (W. D. 
Mich. 1927) (treasurer of corporation); Grantham v. Clark, 62 N. H. 426 
(1882) (collector of taxes) ; Councill v. Norton, 88 N. C. 222 (1883) (sheriff). 
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partner of a partnership is not an officer," and neither is a ticket 
agent of a railroad corporation.” 


Fiduciary Capacity—To understand the meaning of the term 
“fiduciary capacity,” it will again be necessary to look at the his- 
torical development of this subsection. The Act of 1841 provided 
that all persons “owing debts which shall not have been created in 
consequence of a defalcation as a public officer, or as executor, admin- 
istrator, guardian, or trustee, or while acting in any other fiduciary 
capacity,” shall be entitled to a discharge.*? The question as to the 
meaning of “‘any other fiduciary capacity” was early presented in the 
case of Chapman v. Forsyth** in which the court held that the Act 
speaks of technical and not implied trusts. Since the statute specific- 
ally mentions several technical trusts, it is not improper to reason that 
the general words “any other fiduciary capacity” were intended to in- 
dicate situations which would partake of the character of those spe- 
cifically enumerated. However, the most compelling reason in favor 
of this construction was the realization that a contrary holding would 
leave but few debts which could be discharged.*®> Such a result would 
have run counter to the basic policy of bankruptcy. 

The Act of 1867 changed the wording of this subsection to read 
as follows: ‘No debt created by the fraud or embezzlement of the 
bankrupt, or by defalcation as a public officer, or while acting in a 
fiduciary capacity, shall be discharged.”** After this alteration, one 
line of cases held that the Act was conceived in broader and more 
general terms than the Act of 1841, and therefore, included implied 
as well as technical trusts.2" The other line of authority took the view 
that the Act of 1867 used the phrase, “acting in a fiduciary capacity,” 
in the sense which it had received by construction in the Act of 1841, 
and therefore, was limited to technical trusts.28 The United States 





*” Boyd v. Applewhite, 121 Miss. 879, 84 So. 16 (1920). 

™ Martin v. Starrett, 97 Neb. 653, 151 N.W. 154 (1915). 

* In re Wenham, 153 Fed. 910 (S.D.N.Y. 1906). 

™5 Stat. 441 (1841). 

™2 How. 202 (U.S. 1844). 

*It is in this case at page 208 that the following oft-quoted passage is 
found: “If the Act embraces such a debt, it will be difficult to limit its applica- 
tion. It must include all debts arising from agencies; and, indeed, all cases where 
the law implies an obligation from the trust reposed in the debtor. Such a con- 
struction would have left but few debts on which the law could operate.” 

*14 Stat. 533 (1867). 

*™ Meader v. Sharp, 54 Ga. 125 (1874); Benning v. Bleakley, 27 La. Ann. 
257 (1875) ; Lemcke v. Booth, 47 Mo. 385 (1871). 

*Cronan v. Cotting, 104 Mass. 245 (1870). 
















244 WISCONSIN LAW REVIEW [Vol. 1941 





Supreme Court in Hennequin v. Clews*® adopted the latter con- 
struction, and this later was placed upon the Act of 1898, which as 
we have seen, included the subsection in its present form.*® 

Thus, the fact that the subsection is limited to technical trusts 
excludes the application of the doctrine of implied or constructive 
trusts as a means of preventing the operation of a discharge on cer- 
tain debts. There is still another theory which renders the construct- 
ive trust doctrine inapplicable. Such a trust is created by the very 
act of wrongdoing out of which the particular debt arises. However, 
the interpretation placed upon the words “while acting” requires that 
the bankrupt must have been a trustee before the wrong and without 
reference thereto. The words are said to imply that a fiduciary rela- 
tion must exist previously to or independently of the particular trans- 
action from which the debt arises.4 Since this is true, a constructive 
trust would not be able to meet the requirements. 

What are some of the relationships that have been held to be of a 
fiduciary character within the meaning of this subsection? An admini- 
strator,®? an executor,®* a guardian,** a receiver,®® a trustee of an 
express trust,2® an assignee for benefit of creditors,** an attor- 
ney,** and a corporate officer®® are cases that without difficulty have 
been held to be within the subsection. 

On the other hand, an agent to sell goods and pay over the pro- 
ceeds to the principal has been held not to be a fiduciary,*® and this is 
true even though the contract between the parties states that the goods 
and proceeds are to be held in trust by the agent for the principal* 
The case of Mathieu v. Goldberg* presents an interesting variation. 





111 U.S. 676 (1883). 

"In re Butts, 120 Fed. 966 (N.D.N.Y. 1903); Clair v. Colmes, 245 Mass. 
281, 139 N.E. 519 (1923). 

"Upshur v. Briscoe, 138 U.S. 365 (1891); First National Bank of Enos- 
burg Falls v. Bamforth, 90 Vt. 75, 96 Atl. 600 (1916). 

* Light v. Merriam, 132 Mass. 283 (1882); Stickney v. Parmenter, 74 Vt. 
58, 52 Atl. 73 (1901). 

* Laramore v. McKinzie, 60 Ga. 532 (1878). 

“Simpson v. Simpson, 80 N. C. 332 (1879) 

* Central Hanover Bank and Trust Co. v. Herbst, 93 F. (2d) 510 (C.C.A. 
2nd, 1937). 

* Bracken v. Milner, 104 Fed. 552, (C.C. W.D. Mo. 1900). 

™ Field v. Howry, 132 Mich. 687, 94 N.W. 213 (1903). 

* In re Gelson, 12 F. Supp. 924 (E.D.N.Y. 1935). 

* Bloemecke v. Applegate, 271 Fed. 595 (C.C.A. 3rd, 1921). 

“In re Adler, 152 Fed. 422 (C.C.A. 2nd, 1907); Swift and Co. v. Bullard 
and Son, 3 F. (2d) 814 (N.D. Ga. 1925); Clair v. Colmes. 245 Mass. 281, 139 
N.E. 519 (1923); Contra: Brooks v. Yokum, 42 Mo. App. 516 (1890). 

“In re Butts, 120 Fed. 966 (N.D.N.Y. 1903). 
“156 Fed. 541 (S.D.N.Y. 1907). 
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The court ruled that the agent’s liability for proceeds of goods sold 
before receipt of the principal’s letter demanding return of all unsold 
goods, was dischargeable. But the agent’s liability for goods unsold 
at the time of his receipt of such demand, or for their proceeds, if 
sold since, is not dischargeable. 

An agent to loan money and to collect loans ordinarily is not re- 
garded as a fiduciary.** But there is an indication that if the instru- 
ment under which the parties are operating is couched in language 
commonly found in trust instruments, then a fiduciary relation will 
be found to exist.** 

A broker,** a pledgee,*® a bailee,*? and an attorney in fact under 
a power of attorney*® are regularly held not to be fiduciaries. The 
device commonly used by automobile dealers of borrowing money to 
purchase cars and giving the lender a note and trust receipt under 
which the dealer agrees to hoid the purchased car as the property 
oi the lender, has been held to be a security arrangement between 
a debtor and creditor, and does not place the dealer in a fiduciary 
capacity.*® Where a conveyance has been made to defraud creditors of 
the grantor, the grantee is not a fiduciary, within the meaning of this 
subsection.®° 

The partnership cases present some difficulty. It is a rule of 
partnership law that a fiduciary relation exists between partners.*! 
Yet it is stated quite unequivocally in the bankruptcy cases that this 
relationship, which is ordinarily spoken of a fiduciary, is not within 





“Nobie v. Hammond. 129 U.S. 65 (1888); Braken v. Milner, 104 Fed. 522 
(C.C.W.D. Mo. 1900); Hanan v. Long, 150 App. Div. 327, 134 N.Y. Supp, 
786 (2nd Dep’t 1912). 

“William v. Va. Car. Chem. Co., 182 Ala. 413, 62 So. 755 (1913). In this 
case the instrument read substantially as follows: A appoints B its trustee 
to collect notes, mortgages, and accounts listed. B acknowledges receipt of notes, 
mortgages, and accounts listed, as trustee, and B accepts the trust. The court, 
in finding that B was a “fiduciary,” relied on the language of the instrument. 
But note that in the case of an agent to sell goods, the fact that the contract pro- 
vided that the goods and proceeds were to be held in trust by the agent for the 
principal, was insufficient to constitute the agent a “fiduciary.” In re Butts, 
120 Fed. 966 (N.D.N.Y. 1903). 

“Palmer v. Hussey, 119 U.S. 96 (1886); Damato v. Ambrose, 122 N.J.L. 
539, 6 A. (2d) 189 (1939) (insurance broker). 

“In re Toklas Bros., 201 Fed. 377 (E.D. N.Y. 1912). 

“Lewis v. Shaw, 122 App. Div. 96, 106 N.Y. Supp. 1012 (4th Dep’t 1907). 

“ Woodward v. Towne, 127 Mass. 41 (1879). 

“Davis v. Aetna Acceptance Co., 293 U.S. 328 (1934); Bloomingdale v. 
Dreher, 31 F. (2d) 93 (C.C.A. 3rd, 1929). 

*® Reeves v McCracken, 69 N.J. Eq. 203, 60 Atl. 332 (1905). 

"Crane, Partnership (1938) 296. 
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the meaning of that term as it is used Subsection 4.52 The result is 
that one partner cannot procure an accounting against another partner 
for a misappropriation of partnership funds if the latter interposes his 
discharge in bankruptcy as a defense. There is an indication in the 
cases, however, that in the event of the death of one partner, the 
surviving partner becomes a fiduciary, within the meaning of the 
subsection, with respect to the deceased partner’s share of the part- 
nership assets.*® 

There are two types of cases involving sureties. Where a surety 
for a fiduciary is discharged in bankruptcy, it is uniformly held that 
the creditors of the fiduciary cannot recover from the bankrupt 
surety."* The creditor usually contends that the fiduciary cannot be 
discharged, and inasmuch as the liability of the surety is co-extensive 
with that of his principal, therefore, the surety cannot be discharged. 
But the answer given by the courts is that the surety does not occupy 
a fiduciary relationship with respect to the creditor, but there is 
simply a contractual relation between them. 


The other type of surety case has not been accorded the same 
unanimity of judicial opinion. In a typical case of this sort, a fiduciary 
has incurred an obligation which, as to his creditor, is non-discharge- 
able. The fiduciary’s surety, in accordance with the bond, pays the 
creditor, and then sues the fiduciary who sets up as a defense his dis- 
charge in bankruptcy. Some courts permit the surety to recover, not- 
withstanding the discharge, either on the theory that the surety is 
subrogated to all the rights and privileges of the creditor whom the 
surety has paid,®* or else on the theory that the fiduciary debt with 
its incidents remains unaffected by the discharge for all purposes.*® 
The courts which do not permit the surety to recover have adopted 
the theory that no fiduciary relation exists between the bankrupt and 
the surety. It is said that the bankrupt’s promise, express or implied, 
to save the surety harmless creates a mere contractual liability from 
the bankrupt to the surety, and this is not the sort of debt which is 
excepted from the operation of a discharge.’ There is a suggestion, 





"In re Frazzette, 1 F. Supp. 122 (W.D.N.Y. 1932); Gee v. Gee, 84 Minn. 
384, 87 N.W. 1116 (1901); Karger v. Orth, 116 Minn. 124, 133 N.W. 471 (1911); 
Martin v. Starrett, 97 Neb. 653, 151 N.W. 154 (1915). 

® Haggerty v. Badkin, 72 N.J. Eq. 473, 66 Atl. 420 (1907). 

™ Reitz v. The People, for use of Stark, 72 Ill. 435 (1874) ; Davis v. McCurdy, 
50 Wis. 569, 7 N.W. 665 (1880). 

® National Surety Co. v. Wittich, 185 Minn. 321, 240 N.W. 888 (1932). 

* Halliburton v. Carter, 55 Mo. 435 (1874). 

* Cromer v. Cromer’s Adm’rs, 29 Grat. 280 (Va. 1877). 
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however, that the surety can protect itself, even under this theory, 
by taking an assignment from the creditor of the creditor’s cause of 
action against the bankrupt.** 

In deciding which of the two views to follow it is best to use as 
a starting point the policy considerations which underlie the Bank- 
ruptcy Act. The policy is to deny the operation of a discharge in 
situations tainted with the fraud and wrongdoing of the bankrupt. 
The Bankruptcy Act was not intended to supply a means to release 
a debtor from his liabilities incurred by his fraudulent and wrongful 
conduct, and set him free to prey again upon the business world. 
Since the Act provides that certain debts are not dischargeable, it 
would seem more consistent with the above policy to refuse to permit 
the debtor to get a discharge by the device of procuring a surety to 
pay the debt for him. It is difficult to perceive why the bankrupt 
should be allowed to do indirectly that which he cannot do directly. 


Ascertaining Nature of Debt—Thus far the discussion has been 
confined to the nature of the debts that are not dischargeable, and 
the capacity in which the bankrupt must be acting while these debts 
are incurred. When a non-dischargeable debt is reduced to judgment, 
or is evidenced by a note or other instrument, the problem arises, 
in a case in which the creditor brings an action on the judgment or 
note, of how far the courts will go in looking behind the judgment or 
note to ascertain whether there is an underlying obligation that is not 
dischargeable. When this problem is presented, the courts generally 
hold that the mere execution of a note,®°® or a mortgage,® or a 
check,*' or the entering of a judgment®* does not change the char- 
acter of the debt, and the courts will look behind the judgment or 
instrument to ascertain whether the debt is dischargeable. 


When the action is brought upon a judgment, the record of the 
judgment is conclusive where such record discloses the nature of the 





* Id. at 285. 

%® Madison Township v. Dunkle, 114 Ind. 262, 16 N. E. 593 (1887); Field v. 
Howry, 132 Mich. 687, 94 N.W. 213 (1903). 

“Field v. Howry, 132 Mich. 687, 94 N.W. 213 (1903). 

“ Brown v. Hannagan, 210 Mass. 246, 96 N.E. 714 (1911). 

@ Wade v. Clark, 52 Iowa 158, 2 N.W. 1039 (1879); Brooks v. Yokum, 42 
Mo. App. 516 (1890). One would ordinarily think that under the doctrine of 
merger, the debt would be merged into the judgment and could no longer be 
examined in regard to the question of whether the judgment is dischargeable in 
bankruptcy. But the reason this is not so is stated in Donald v. Kell, 111 Ind. 1, 
3, 11 N 4. 782, 783 (1886), as follows: “ ... it has long been the law that, 
wherever justice requires it, a judgment will be adjudged to be an old debt in a 
new form, and will not be regarded as creating a new debt.” 
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cause of action on which the judgment was based. Where the record 
dues not disclose this, recourse may be had to the record of the case 
in which the judgment was rendered to determine whether the debt 
was dischargeable. It is only where the record of the case is ambigu- 
ous or does not disclose the nature of the cause of action that evi- 
dence outside the record may be introduced. 

The case of Donald v. Keil®* presents an interesting limitation on 
the extent to which a court can go behind a judgment to ascertain the 
nature of the debt. An administrator committed a defalcation and 
gave a note to the plaintiff, his successor, for the amount thereof. The 
note was reduced to judgment prior to the administrator’s discharge 
in bankruptcy. The administrator, after his discharge, acquired land 
which he conveyed to the defendant. The successor now seeks to 
enforce the judgment against the real estate which has been conveyed 
to the defendant. The record in the case on which the judgment 
was based merely revealed the note given by the administrator to 
his successor, and gave no indication of the defalcation. The court 
held that in such a case, the creditor caniot be permitted to travel 
back of the note which appears on the face of the record as the 
foundation of the judgment, and prove another debt, for the purpose 
of defeating a purchaser who has purchased land to which the bank- 
rupt acquired title after his discharge. 

It must be mentioned, also, that if it can be proved that a note is 
given and accepted in payment and discharge of a fiduciary debt, 
the fiduciary debt will be regarded as extinguished, and the new obli- 
gation will be deemed dischargeable in bankruptcy since it is but a 
simple liability on a note.® 


Burden of Proof—The courts uniformly hold that the plaintiff 
has the burden of proving that the debt sued on is excepted from the 
operation of the discharge.®* Burden of proof, as it is used here, 
refers to the risk of non-persuasion, and not merely to the burden of 
going ahead with the evidence.* 

JosepH BLock 





® Bannon v. Knauss, 57 Ohio App. 288, 13 N.E. (2d) 733 (1937). 

“111 Ind. 1, 11 N.E. 782 (1886). 

® Coleman v. Davies, 45 Ga. 489 (1872); Light v. Merriam, 132 Mass. 283 
(1882) ; Commissioners of Wilkes County v. Staley, 82 N.C. 395 (1880). 

“Kreitlein v. Ferger, 238 U.S. 21 (1915); Sherwood v. Mitchell, 4 Denio 
435 (N.Y. 1847). 
1 Collier, Bankruptcy (14th ed. 1940) 1637. 
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EvIDENCE—CONSTITUTIONAL Law—B.oop TEsT FoR INTOXICA- 
TION IN CRIMINAL Cases—The Wisconsin Supreme Court has 
recently held that expert testimony based on the blood test for in- 
toxication is admissible evidence in a civil case. As yet unsolved in 
Wisconsin, however, is the more difficult problem arising when it is 
attempted in a criminal case to use a sample of an accused’s blood 
chemically analyzed for its alcohol content, as the basis of expert 
testimony that its donor was intoxicated when arrested.” 

Among possible uses of the test, the likely one is in prosecutions 
for driving while intoxicated.* Wisconsin defines its statutory phrase, 
“under the influence of any intoxicant,” as such a mental and physical 
condition of intoxication as appreciably interferes with a driver’s 
use of ordinary care in the management of his car.* The scientific 
connotations of intoxication are sufficiently similar to its legal mean- 
ing to allow science to aid in applying the legal standard.® Prosecu- 
tions for death resulting to others from a driver’s intoxication,® 
civil suits based on violation of statutes against drunken driving* 
and ordinary negligence actions can also be implemented by eviden- 
tiary use of the test.® 

As a matter of careful advocacy a lawyer seeking to introduce 
blood test evidence should prepare the way by showing that the test 
has achieved scientific recognition. Courts have been reluctant to ad- 
mit proof secured by use of scientific methods in early stages of their 
development as legal tools, in the absence of a showing that the 





*Kuroske v. Aetna Life Ins. Co., 234 Wis. 394, 291 N.W. 384, 127 A.L.R. 
1505, 1513 (1940). The Wisconsin case is the first civil case on the subject. In 
Travellers’ Ins. Co. v. Bergeron, 25 Fed. (2d) 680, 681 (C.C.A. 8th, 1928) the 
blood test for intoxication is mentioned as having been taken to determine cause 
of death. 

* Criminal cases in which the admissibility of the blood test for intoxication 
has been litigated include: State v. Duguid, 50 Ariz. 276, 72 P. (2d) 435 (1937); 
State v. Weltha, —— Iowa ——, 292 N.W. 148 (1940); State v. Morkrid, —— 
Iowa ——, 286 N.W. 412 (1939); State v. Gatton, 60 Ohio App. 192, 20 N.E. 
(2d) 265 (1938); Booker v. Cincinnati, 22 Ohio L. Abs. 286, 5 Ohio O. 483 
(Common Pleas, Hamilton County, 1936). 

* Wis. Stat. (1939) § 85.13. 

*Steinkrause v. Eckstein, 170 Wis. 487, 491, 175 N.W. 988, 990 (1920). 

*Ladd and Gibson, The Medico-Legal Aspects of the Blood Test to Deter- 
mine Intoxication (1939) 24 Iowa L. Rev. 191, 213. 

*Wis. Stat. (1939) §340.03 (second degree murder), Lasecki v. State, 190 
Wis. 274, 208 N.W. 868 (1926); Wis. Stat. (1939) § 340.10 (first degree man- 
slaughter), Maxon v. State, 177 Wis. 379, 187 N.W. 753 (1922); Wis. Stat. (1939) 
$ 340.25 (fourth degree manslaughter), Christie v. State, 212 Wis. 136, 248 N.W. 
920 (1933). 

* Devine v. Bischel, 215 Wis. 331, 254 N.W. 521 (1934). 
*Tomasik v. Lanferman, 206 Wis. 94, 238 N.W. 857 (1931). 
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methods are approved by scientists in the field and are conceded 
reasonable accuracy in their results.® 


The scientific basis of the blood test is the fact that alcohol re- 
duces a solution of potassium dichromate, changing the color from 
orange to blue.’° A reading is obtained by comparing the resultant 
color with standards determined in advance by adding known amounts 
of alcohol to the reagent.’ Concentration of alcohol in the body 
fluids has been found consistently correlated to the degree of acute 
alcoholic intoxication and the consequent behavior of the subject.!? 
A blood test taken some time after an accident or arrest can be re- 
lated back to obtain the probable alcohol content at the critical 
period.** 

The reliability of the test should not be difficult to establish. But 
the evidence may still be excluded by reason of conflict with the con- 





“Frye v. United States, 293 Fed. 1013, 54 App. D.C. 46 (1923); State v. 
Bohner, 210 Wis. 651, 246 N.W. 314, 8 Wis. L. Rev. 283 (1933). “All that should 
be required as a condition [to admissibility] is the preliminary testimony of a scien- 
tist that the proposed test is an accepted one in his profession and that it has 
a reasonable measure of precision in its indications.” 3 Wigmore, Evidence (3d 
ed. 1940) § 990. McCormick, Deception Tests and the Law of Evidence (1927) 
15 Calif. L. Rev. 484, 498. In the Kuroske case the court relied in large part 
on Ladd and Gibson, supra note 5, at 191 to 214. 

* This is the method commonly used in this country. Heise, The Specificity 
of the Test for Alcohol in Body Fluids (1934) 4 Am. J. of Clin. Path. 182, 
185; Heise and Halporn, Medico-Legal Aspects of Drunkeness (1932) 36 Pa. Med. 
J. 190, 191. 

" Heise, supra note 10, at 185. The color changes produced can be checked 
by two technicians consistently within 0.01 per cent to 0.02 per cent depending 
on what standards are used. 

*“We have also confirmed the fact that the intensity of intoxication fairly 
closely parallels the per cent of alcohol in the blood or urine, regardless of toler- 
ance, age, weight, or food consumption.” Heise, supra note 10, at 182. 

“... it appears that the development of tolerance to alcohol consists in 
greatly retarded absorption, and perhaps in increased rate of oxidation of the 
alcohol, but that the tissues are always affected to about the same degree by the 
same concentration of alcohol in the body, independent of the habituation 
of the individual.” Bogen, The Diagnosis of Drunkeness—A Quantitative Study 
of Acute Alcoholic Intoxication (1927) 26 Calif. and W. Med. 778, 781. 

For results of use of tests for intoxication on drivers in Evanston, IIl., see 
Holcomb, Alcohol in Relation to Traffic Accidents (1938) 111 J.A.M.A. 1076. 
“There are thirty-three times as many drivers whose blood contains 1.5 parts 
per thousand of alcohol in a group of drivers involved in personal injury acci- 
dents as in the general driving population.” Holcomb, supra at 1081. 

*%«“The rate of loss of alcohol from the blood and urine after the first two 
hours following ingestion is fairly constant, being between 0.01 per cent and 0.02 
per cent per hour. It is therefore, possible to deduce the probable percentage of 
alcohol in the blood or urine at some time previous to the examination of a pa- 
tient.” Heise and Halporn, supra note 10, at 194. 

“  .. the alcohol in the blood is 1.2 times that in the brain, 0.9 times that 
in the spinal fluid, 0.8 times that in the urine and 2,000 times that in the alveolar 
air.” Holcomb, supra note 12, at 1076. 
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stitutional safeguards of accused persons. Clearly the constitutional 
prohibition of unreasonable searches and seizures does not apply to 
the taking of a blood sample after lawful arrest.’* A defendant prop- 
erly in custody is subject to search, and incriminating evidence found 
on his person may be seized.’° Apparently no limitation has been put 
on the degree of physical invasion which is permissible pursuant to 
such search and seizure.1® 

A more serious constitutional objection to the test is that based 
on the privilege against compulsory self-incrimination. In language 
varying only slightly, the rule that no person shall be compelled in a 
criminal case to be a witness against himself appears in the Federal 
Constitution, and in the constitutions of forty-six states, including 





“ Arrest for intoxication or for driving while intoxicated may be made 
without warrant. Wis. Stat. (1939) § 62.09 (13). “The chief and each police- 
man... Shall arrest with or without process ...every person found in the 
city in a state of intoxication or violating any law of the state or ordinance of 
such city.” See Bursack v. Davis, 199 Wis. 115, 225 N.W. 738 (1929). Wis. 
Stat. (1939) § 59.24 (sheriff is not specifically empowered to arrest without war- 
rant). Stone, Arrest Without Warrant, 1939 Wis. L. Rev. 385. 

**The federal rule allows exclusion of illegally obtained evidence. Weeks v. 
United States, 232 U. S. 383 (1914). Wisconsin follows the federal rule. State v. 
Wuest, 190 Wis. 251, 255, 208 N. W. 899, 900 (1929). 

Cases supporting search of the person and seizure pursuant to lawful arrest 
include: Woolfolk v. State, 81 Ga. 551, 8 S. E. 724 (1889); Biggs v. State, 201 
Ind. 200, 167 N.E. 129 (1929); People v Chiagles, 237 N.Y. 193, 142 N.E. 583 
(1920) ; State v. Hayes, 119 Ore. 554, 249 Pac. 637 (1926); Scaffido v. State, 
215 Wis. 389, 254 N.W. 651 (1934). Notes: (1924) 32 A.L.R. 686, (1927) 51 
A.L.R. 424, (1931) 74 A.L.R. 1387, (1938) 82 A.L.R. 782. 

* State v. Weltha, —— Iowa ——, 292 N.W. 148, 26 Iowa L. Rev. (1940), 
involves the exceptional situation of a blood sample taken from an unconscious 
defendant, not under arrest, by one having no authority. Held the evidence 
was inadmissible being taken pursuant to an unlawful search and seizure. 

A right of personal immunity has been recognized by a few courts only in 
civil cases as preventing physical examination of a personal injury plaintiff. 
Peoria D. and E. Rr. v. Rice, 144 Ill. 227, 33 N.E. 951 (1893); Stack v. Rr,, 
177 Mass, 155, 58 N.E. 686 (1900) ; Yazoo and Mississippi Valley Rr. v. Robinson, 
107 Miss. 192, 65 So. 241 (1914); Kenney v. La Grone, 62 S.W. (2d) 600 (Tex. 
Civ. App., 1933). 

The United States Supreme Court at one time recognized such a right. 
Union Pac. Ry. v. Botsford, 141 U.S. 250 (1891). Fed. Rules Civ. Proc.. Rule 35 
A allows physical examination by court order, Sibbach v. Wilson, 108 Fed. (2d) 
415 (C.C.A. 7th, 1939). 

Wisconsin holds that the ordering of a physical examination of a personal 
injury plaintiff is within the discretion of the trial court. O’Brien v La Crosse, 
99 Wis. 421, 424, 425, 75 N.W. 81, 82 (1898); White v. Ry., 61 Wis. 536, 21 
N.W. 524 (1884). 

An order that the examining physician take a sample of plaintiff’s blood was 
held lawful in Hayt v. Brewster, 199 App. Div. 68, 191 N. Y. Supp. 176 (4th Dep’t 
1921). Possibility of infection from skin puncture was held not such a danger 
as to remove the court’s power to order the test. 
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Wisconsin.’* It is argued that a compulsory blood test is within the 
ban of the privilege, because a blood sample taken against an ac- 
cused’s will cannot be used to convict without forcing him to be a 
witness against himself. 

According to eminent modern authority, however, the privilege 
does not apply to use of evidential facts existing on the body.4® An 
accused’s privilege prohibits only compulsory testimony by word of 
mouth or in writing.1® Testimony is an attempt to communicate 
thought, belief, past perception and so on.”° Thus, if a defendant 
were compelled to state at his trial that he had been drinking, his 
privilege would be violated.*1 But if the only compulsion were to 
give a blood specimen to be used as the basis of an inference of in- 
toxication no constitutional right is infringed.** 

In Thornton v. State** the Wisconsin Supreme Court held that a 
defendant may be compelled after arrest to expose parts of his body 
ordinarily open to observation; an accused may be required to sur- 
render his shoes for comparison with tracks without being com- 
pelled to be a witness against himself. Since one’s blood stream is 
ordinarily a private matter, admissibility of the test in Wisconsin 
calls for rejection or extension of the rule of the Thornton case.** 





*7U.S. Const. 5th Amendment, Wis. Const., Art. 1, § 8. 

In Iowa the privilege is read into the constitutional guarantee of due pro- 
cess. State v. Height, 117 Iowa 650, 91 N.W. 935 (1902). In New Jersey the 
privilege exists in the common law. State v. Zdanowicz, 69 N.J.L. 620, 55 Atl. 
743 (1903). 

The variations in constitutional phrasing do not alter the privilege from 
what it was at common law. Counselman v. Hitchcock, 142 U.S. 547 (1892). 

*1 Greenleaf, Evidence (16th ed. 1899) § 469E. 

“But the prohibition of compelling a man in a criminal court to be a witness 
against himself is a prohibition of the use of physical or moral compulsion to 
extort communications from him, not an exclusion of his body as evidence 
when it may be material.” Holmes, J., in Holt v. United States, 218 U.S. 245 
(1910). 

“In other words, it is not merely any and every compulsion that is the kernel 
of the privilege, in history and in the constitutional definitions, but testimonial 
compulsion.” 8 Wigmore, §2263. 

8 Wigmore, §§ 2250-2252, states the history and policy of the privilege. 

The historical approach to the privilege is ably applied in a blood test case, 
State v. Gatton, 60 Ohio App. 192, 20 N.E. (2d) 265 (1938). 

1 Wigmore, § 25 defines testimony as, “assertions of human beings regarded 
as the basis of inference to the propositions asserted by them.” 

™ Ex parte Frenkel, 17 Ala. App. 563, 85 So. 876 (1920); Comment (1936) 
10 Temple L. Q. 314. 

™State v. Gatton, 60 Ohio App. 192, 20 N.E. (2d) 265 (1938). 

7117 Wis. 338, 93 N.W. 1107 (1903). 

™ Pollack v State, 215 Wis. 200, 219, 220, 253 N.W. 560, 568 (1934); Ware 
v. State, 201 Wis. 425, 427, 230 N.W. 80 (1930); Rogers v. State, 180 Wis, 568, 
571, 193 N.W. 612, 613 (1923) are not important in determining the Wisconsin 
position on self-incrimination because no element of compulsion was present. 
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More recently, this state’s expert witness statute was apparently 
construed to provide only for a voluntary examination of a defend- 
ant pleading insanity in a criminal case. Inferentially this construc- 
tion was adopted to avoid the constitutional question supposedly 
present in a compulsory examination into sanity.” 

Many courts have held in a variety of fact situations that a de- 
fendant’s body may be used compulsorily as evidence against him.** 





* Wis. Stat. (1939) § 357.12. Jessner v. State, 202 Wis. 184, 231 N.W. 
634, 6 Wis. L. Rev. 184 (1930). A similar statute was held unconstitutional in 
People v. Dickerson, 164 Mich. 148, 129 N.W. 199 (1910). 

Wis. Stat. (1939) § 166.105 authorizes court order for blood test of a de- 
fendant in an illegitimacy action, prosecuted by the district attorney. “When- 
ever the court orders such blood tests to be taken and one of the parties shall 
refuse to submit to such test, such fact shall be disclosed upon the trial unless 
good cause is shown to the contrary.” Reams v. State, 53 Ohio App. 19, 4 N. E. 
(2d) 151 (1936) held that the illegitimacy action is not a criminal or quasi- 
criminal prosecution. Wisconsin has never decided whether the defendant’s 
privilege against self-incrimination entitles him to be free from comment on his 
refusal to take the stand. Comment (1937) 12 Wis. L. Rev. 361. 

*Type fact situations in which the evidence was admitted despite proof or 
assumption that it was given under duress include: 

1. Examination and tests for intoxication: Noe v. The Court, 6 N.J. Misc. 

1016, 1020, 143 Atl. 750, 752 (Monmouth County Common Pleas Court, 
1928), aff'd, Schmidt v. District Attorney, 255 App. Div. 353, 8 N. Y. Supp. 
(2d) 787 (4th Dep’t, 1938). 

2. Examination of defendant’s person to determine pregnancy: Villaflor v. 
Summers, 41 Phil. Is. 62 (1920). 

3. Examination of accused’s person to discover identifying marks, wounds 
etc.: O’Brien v. State, 125 Ind. 38, 25 N.E. 137 (1890); State v. Oschoa, 
49 Nev. 194, 242 Pac. 582 (1926); State v. Ah Chuey, 14 Nev. 79 
(1879). 

+. Examination of an accused pleading insanity: People v. Truck, 170 N.Y 
203, 63 N.E. 281 (1902); State v. Spangler, 92 Wash. 636, 159 Pac. 810 
‘1916) ; State v. Coleman, 96 W. Va. 544, 123 S.E. 580 (1924) (insanity 
an exception to the general rule). 

5. Taking fingerprints: People v. Sallow, 100 Misc. 447, 165 N. Y. Supp. 915 
(Court of General Sessions, N.Y. County, 1917). 

6. Taking footprints: Biggs v. State, 201 Ind. 200, 167 N.E. 129 (1929): 
State v. Barela, 23 N.M. 395, 168 Pac. 545 (1917). Note (1929) 64 
A.L.R. 1089. 

7. Taking photographs and measurements: Shaffer v. United States, 24 
App. D. C. 417, 426 (1904), Cert. denied, 196 U.S. 639 (1905); United 
States v. Cross, 9 Mackey (20 D.C.) 365, 382 (1892). 

8 Wigmore, § 2265; Grant, Self-Incrimination in the Modern American Law 
(1931) 5 Temple L. Q. 368; Inbau, Self-Incrimination—What can An Accused 
Person Be Compelled To Do? (1937) 28 J. of Crim. L. 261; Ladd and Gibson, 
supra note 5, at 218-251. 

It is said that the privilege applies only to statements made in court under 
process as a witness. 8 Wigmore, § 2266. Notes (1909) 18 L.R.A. (N.S.) 772; 
(1914) 50 L.R.A. (N.S.) 1077. 

“We do not think that the rule against compulsory self-incrimination properly 
applies to pre-trial efforts to identify a suspect as the possible perpetrator of a 
crime, even though these efforts involve physical examinations or observation of 
the suspect against his will.” Ross v. State, 204 Ind. 281, 291, 182 N.E. 865, 
868 (1932). 
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Where the scope of the privilege has been limited to testimony, a 
compulsory blood test should be receivable in evidence. Other juris- 
dictions, however, have extended the accused’s constitutional right 
to exclude testimony based on compulsion of bodily action or exposure 
before trial.27 Where this view obtains a blood test taken against 
the defendant’s will cannot be admitted without alteration of the 
rule. 

A defendant who freely gives a blood sample waives his privi- 
lege under either of its interpretations and the evidence may be used 
against him at his trial.2* The fact that the specimen is taken while he 
is under arrest and in the presence of policemen is not sufficient 
proof of compulsion.*® Should the test reveal that a defendant was 
too intoxicated to drive safely, it would not necessarily prove that he 
was incapable of giving consent to taking the specimen.*° The degree 





Widespread confusion exists between the privilege and the rule excluding un- 
trustworthy (or involuntary) confessions. The confession rule applies chiefly 
to statements made out of court, but may also cover statements made in court. 
8 Wigmore, § 2266. Has the confusion between the confession rule and the privi- 
lege led to extension of the privilege to cover pre-trial use of a defendant’s body 
to construct a case against him? Obviously bodily evidence does not fit the 
definition of a confession. 

Type fact situations include: 

1. Blood test for intoxication: Booker v. Cincinnati, 22 Ohio L. Abs. 286, 

50 Ohio O. 483 (Common Pleas. Hamilton Co., 1936). 

2. Examination of defendant for pregnancy or venereal disease: Bethel v. 
State, 178 Ark. 277, 10 S.W. (2d) 370 (1928) ; People v. Akens 25 Cal. App. 
373, 376, 143 Pac. 795, 796 (1914); McManus v. Comm., 264 Ky. 240, 
244 94 S.W. (2d) 370 (1928); State v. Newcomb, 220 Mo. 54, 66, 119 
S.W. 405, 409 (1909). 

3. Taking fingerprints: People v. Hevern, 127 Misc. 141, 215 N. Y. Supp. 412 
(City Magistrates Court of N.Y.C., Borough of the Bronx, 6th Distr., 
1926). 

4. Taking footprints: Day v. State, 63 Ga. 667 (1879). Note (1929) 
64 A.L.R. 1089. 

5. Miscellaneous: Aiken v. State, 16 Ga. App. 848, 86 S.E. 1076 (1913); 
Blackwell v. State, 67 Ga. 76 (1881). 

* State v. Duguid, 50 Ariz. 276, 72 P. (2d) 435 (1937); State v. Morkrid, 
— Ia. ——, 286 N.W. 412 (1939); Rogers v. State, 180 Wis. 568, 193 N.W. 612 
(1923). 

* State v. Struble, 71 Ia. 11, 16, 32 N.W. 1, 3 (1887); State v. Miller, 71 
N.J.L. 527, 534, 60 Atl. 202, 204 (1905). Contra, McManus v. Comm. 264 
Ky. 240, 94 S.W. (2d) 609 (1936) (submitting issue of voluntariness to jury) ; 
State v. Matsinger, 180 S.W. 856 (Mo. 1915). 

State v. Duguid, 50 Ariz. 276, 72 P. (2d) 435 (1937); State v. Morkrid, 
— Iowa ——, 286 N. W. 412 (1939). Comment (1937) 23 Iowa L. Rev 57, 
61; Ladd and Gibson, supra note 5, at 241; Comment (1936) 10 Temple L. Q. 
314, 317. ‘ 
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of intoxication required in the former instance should be much less 
than required in the latter.** 

The further objection to evidentiary use of the blood test arising 
from the medical privilege statute applies equally in civil or criminal 
cases. In the Kuroske case it was contended that testimony about 
the alcohol content of the blood specimen was to be excluded, because 
it was taken by the deceased’s attending physician, and as to him 
was a privileged communication. The opinion does not discuss 
the point. 

Wisconsin’s statute creating the physician-patient privilege is 
fairly typical. It reads, ‘““No physician or surgeon shall be permitted 
to disclose any information he may have acquired in attending any 
patient in a professional character, necessary to enable him pro- 
fessionally to serve such patient . . .”8* The existence of the privi- 
lege is conditioned on the presence of the relationship protected and 
the necessity of the information to treatment. Only the patient can 
invoke or waive the privilege.** 

A blood sample taken by a doctor at the request of public officers 
(whether or not he incidentally gives the accused emergency medical 
aid, say for injuries suffered in an auto accident) is not within the 
requirements of the statute. The necessary relationship does not exist 
when the sample is obtained, because its taking is a service to the 
state and not to the accused. Any medical aid would be for injuries 
not intoxication, so that the sample is not related to treatment. 

In other situations of examination by a physician for a special 
purpose having nothing to do with treatment it has been held that 
the physician may divulge information acquired.*4 Much of the 





"The capacity required to waive the privilege should resemble the capacity 
required to consent to giving a confession where the test of exclusion under the 
confession rule is involuntariness. Intoxication less than mania does not exclude 
a confession made during its continuance. Lindsey v. State, 66 Fla. 341, 63 
So. 832 (1913); State v. Hogan, 117 La. 863, 42 So. 352 (1906); People v. Kent, 
41 Misc. 191, 83 N. Y. Supp. 948 (Sup. Ct. Monroe County 1903). A much less 
degree of intoxication makes a driver a highway menace, supra note 4. 

™ Wis. Stat. (1939) § 325.21. Similar statutes exist in thirty-five states. 
8 Wigmore, § 2380, n. 5. 

* Angerstein v. Milwaukee Monument Co.. 169 Wis. 502, 503, 173 N.W. 215, 
216; Markham v. Hipke, 169 Wis. 37, 171 N.W. 300 (1919). 

“Garcia v. State, 35 Ariz. 35, 274 Pac. 166 (1929); Clark v. Kansas, 8 Kan. 
App. 782, 61 Pac. 814 (1899); People v. Glover, 71 Mich. 303, 38 N.W. 874 
(1888); Leard v. State, 30 Okla. Crim. 191, 235 Pac. 243 (1925); State v. 
Coleman, 96 W. Va. 544, 123 S.E. 580 (1924); McGinty v. Brotherhood of Ry. 
Trainmen, 166 Wis. 83, 164 N.W. 249 (1917); Will of Bruendl, 102 Wis. 45, 78 
N.W. 169 (1899). 
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contrary authority is subject to the criticism that having found the 
relationship existed, all communications made and information ob- 
tained during its continuance have been gratuitously assumed to be 
necessary for treatment.*® 

Largely unanswered is the question of what effect should be as- 
signed to the test as evidence.** A wide variety of situations can be es- 
tablished using as variables the blood alcohol contents which might 
warrant prosecutions for intoxication with their respective clinical 
symptoms established by experience and observed in the indi- 
vidual case as against conflicting expert or lay witness testimony of 
more or less probative value.** 


Further study of the correlation between given alcohol concen- 
trations in the blood and the symptoms of intoxication will undoubt- 
edly produce legal repercussions in the form of statutes regularizing 





Where the attending physician noticed that the patient was intoxicated, he 
was allowed to testify to his observations in the following cases: State v. Town- 
send, 146 Kan. 982, 73 P. (2d) 1124 (1937); Perry v. Hannigan, 257 Mich. 
120, 241 N.W. 232 (1932); Lincoln v. Detroit, 101 Mich. 245, 59 N.W. 617 
(1894) ; Crawford v. State, 116 Neb. 125, 216 N.W. 294 (1927). Note (1932) 
79 A.L.R. 1131. 

*Smart v. Kansas City, 208 Mo. 162, 105 S.W. 709 (1907). 

Attending physicians who noticed patients’ intoxicated condition were not 
allowed to testify in the cases below. Chicago, S. Bend and L. Shore Rr. v. Walas, 
192 Ind. 369, 135 N.E. 150 (1912); Burns v. Waterloo, 187 Iowa 922, 173 N.W. 
16 (1919); Finnegan v. Sioux City, 112 Iowa 232, 83 N.W. 907 (1900) ; Freeburg 
v. State, 92 Neb. 346, 138 N.W. 143 (1912); Matter of Hayt, 20 Abb. N. C. 
(N.Y. 1887). Note (1932) 79 A.L.R. 1131. 

See Ladd and Gibson, supra note 5 at 257-258 for a rationalization of the 
Iowa decisions. 

To avoid any question a physician should not give medical care. If this is 
impossible, the physician should clearly distinguish to the patient his function 
in taking the sample from his function in treatment. Policemen could be trained 
to take blood specimens. “Neither is the testimony of an interne, a nurse, or an 
attendant barred, because they are not legally admitted to practice and are not 
physicians within the meaning of the statute.” Borosich v. Metropolitan L. Ins. 
Co., 191 Wis. 239, 242, 210 N.W. 829, 830 (1926). 

*The Kuroske case meets the problem of conflict between lay opinion 
testimony plus a physician’s observations as against expert testimony that a 0.25% 
blood alcohol content was clear proof of intoxication. “The sample of blood 
taken from the deceased was, of course, a physical fact. Its alcohol content, if 
accurately shown, was a physical fact. But the opinions of Drs. Heise 
Tharinger, however, were obviously expert testimony, and its weight, as such, was 
clearly for the jury.” 234 Wis. 394, 402, 291 N.W. 384, 387 (1940). 

“Tt is not expected that this test should supersede entirely all the other 
clinical examinations, but, as any other laboratory procedure, it must be inter- 
preted in the light of the observations in the individual case.” Bogen, Drunken- 
ness: A Quantitative Study of Acute Alcoholic Intoxication (1927) 89 J.A.M.A. 
1508, 1510. Bogen would seem to be contemplating observations of physicians, 
not lay witnesses. 
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taking of blood samples from suspect drivers and statutes and de- 
cisions giving presumptive effect to the evidence.** 
WILLIAM COLLINS 


Maticious PRrosEcUTION—Prior Civit Surt—It has never been 
clearly settled in Wisconsin when the malicious prosecution of a civil 
suit will give rise to a cause of action. Let us suppose the following 
cases: First, A maliciously institutes a suit against B to recover on 
a note which B has already paid, the note, however, being in A’s 
possession. The case finally terminates in B’s favor. Second, <1 mali- 
ciously and without probable cause commences suit against B and 
then takes a voluntary nonsuit. He repeats this several times in order 
to harass B. Third, A maliciously and without probable cause 
brings a suit alleging fraudulent misrepresentations on the part of B, 
a salesman, and manages to keep the action in the courts over several 
years by various delays before it is finally decided in B’s favor. In 
each of these cases B may, of course, have costs! on the termination 
of the action in his favor, but what about his humiliation, his incon- 
venience, worry and loss of time, and the attorney’s fees in excess 
of the limited amount allowed by statute? How often does the maxi- 
mum of one hundred dollars allowed for attorney’s fees actually 
cover that item? How often is the litigant compelled to settle rather 
than face the expense of the suit even though the action is groundless? 
But if B chooses to establish his rights in the court, can he then in 
another action recover from A for those items not covered by costs? 





*Two states have provided by statute for taking blood tests in cases where 
a defendant is charged with driving while intoxicated. Blood alcohol content from 
01 to .0S per cent is established by statute as prima facie evidence that defend- 
ant was not intoxicated; .05 per cent to .15 per cent is relevant as proof of intoxi- 
cation; .15 per cent to .25 per cent is prima facie evidence of intoxication. Ind. 
Acts (1939) Ch. 48, § 54; Laws of Me. (1939) Ch. 273. Report of Committee 
to Study Problems of Motor Vehicle Accidents (1939) 112 J.A.M.A. 2164, 2165. 

* Wis. Stat. (1939) §§ 271.01, 271.03. 

*Id. § 271.04. 

*In Wisconsin the action for malicious abuse of process has not been clearly 
distinguished from malicious prosecution. The former action lies for process 
wrongfully used whether rightfully issued from the court or not. Dean Green 
in Judge and Jury (1930) at page 337 says that when one or more of the ele- 
ments essential to an action for malicious prosecution is missing, the courts tend 
to give relief for “abuse of process.” “Process” is defined as “the writs which 
issue from the court,” and the cases noted in 1 R.C.L. 102 involve execution, 
attachment, misuse of property attached, seizure of exempt property, replevin, 
arrest, and the use of process for coercion and the like. In Doctor v. Reidel, 96 
Wis. 158, 161, 71 N.W. 119, 120 (1897) the test was stated to be whether the 
process had been used to accomplish an unlawful end or whether it had been 
used to compel plaintiff to do something he would not have done otherwise. 
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He might bring a suit for malicious prosecution,* but let us see 
whether, assuming B can satisfy the requisites of malice and want 
of probable cause, the scope of that action is sufficiently broad to cover 
these cases. 

That a right of action exists in Wisconsin as the result of the 
malicious prosecution of certain types of civil suit is clear from the 
few cases on the subject. The malicious prosecution of garnishment 
proceedings,* of proceedings to wind up a partnership,® and of 
lunacy proceedings,® has been held sufficient to support subsequent 
actions for damages. None of the hypothetical situations, however, 
has as yet been before the court, and the granting of relief in such 
cases would extend the scope of the interest previously protected 
in actions for malicious prosecution in this state. 

The leading case in Wisconsin dealing with this type of action 
is Luby v. Bennett." The prior action was a proceeding to wind up 
the partnership of plaintiff and defendant. The wind-up proceedings 
against Luby were based on allegations of fraud and mismanagement. 
Bennett, as plaintiff in that action, secretly had himself appointed 
receiver and sold the partnership assets to himself. Luby, after judg- 
ment in his favor in the first action, brought suit for damages in- 
cluding expenses, pain and mental anguish. His allegations were 
sustained on demurrer. In discussing whether action for malicious 
prosecution would lie, the court reviewed the leading authorities* and 
seemed to feel that the weight of authority was with the so-called 
“English” rule that an ordinary civil action maliciously prosecuted, 
where neither the person nor the property of the defendant is in- 
terfered with inflicting special damages upon him, will not sustain 
an action for malicious prosecution. The court noted that one 
authority traced the contrary liberal view back to three cases decided 
by the courts of New York, Connecticut, and Vermont.?® On exami- 
nation of these cases the Wisconsin court said that the New York 





The case involved a levy of attachment. The hypothetical situations are not 
covered by the action as it has been applied. 

“Veitch v. Cebell, 105 Wis. 260, 81 N.W. 411 (1900). 

* Luby v. Bennett, 111 Wis. 613, 87 N.W. 804 (1901). 

* Manz v. Klippel, 158 Wis. 357, 149 N.W. 375 (1914). 

7111 Wis. 613, 87 N.W. 804 (1901). 

*Id. at 619 et seg., 87 N.W. at 806 et seq. 

° Id. at 625, 87 N.W. at 808. 
* Id. at 620, 87 N.W. at 806. 
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court'! overlooked the modern English rule, the Connecticut court! 
saw the change in the ancient English rule but refused to follow it, 
and Vermont'* followed Connecticut. The Wisconsin court made no 
analysis of the policy considerations which led the Connecticut court 
to refuse to follow the English rule and dismissed, also, another 
leading case for the liberal view’* without any discussion of its con- 
tentions. The court, however, expressly refused to decide what rule 
Wisconsin should follow, saying :1° 


From what has been said it will be seen that the proposition [the 
liberal rule] submitted and contended for by appellant’s counsel 
ought not to receive approval as the law of this state without the 
most careful consideration of the subject in a case necessarily 
depending upon a correct solution of it. . . . In our judgment the 
present case does not necessarily turn on the broad proposition 
contended for. The alleged wrongful action was not an ordinary 
suit, where neither person nor property was interfered with, and 
where there was no damage other than such as generally results 
from ordinary civil actions in such circumstances. 


Since the Wisconsin court has not committed itself, let us con- 
sider the merits of the opposing views. The effect of the English rule 
is to deny relief by malicious prosecution action in certain cases, but 
there is some variation even with those courts which claim to follow 
the stricter view. The Maryland court?® in denying the right to an 
action for malicious prosecution where the prior suit had been for 
the wind-up of a company, said that there must be a showing of arrest 
of the person or seizure of property or other special damages not 
resulting from all suits for like causes of action.’ The English 
courts, however, allowed the suit under similar facts,!* recognizing as 
redressable malicious suits which injure a man’s fair name and 
credit. In England it is said that the mere institution of bank- 
ruptcy actions against a trader or a suit to wind up a corporation is 





“ Pangburn v. Bull, 1 Wend. 345 (1828). This is an early New York case. 
The present rule of that state is said to be the English rule; see Black v. Judelsohn, 
251 App. Div. 559, 295 N.Y. Supp. 860 (1st Dep’t 1937). 

* Whipple v. Fuller, 11 Conn. 582 (1836). 

* Closson v. Staples, 42 Vt. 209 (1869). 

“ Kolka v. Jones, 6 N. D. 461, 71 N.W. 558 (1897). 

* Luby v. Bennett, 111 Wis. 613, 625, 87 N.W. 804, 808 (1901). 

* Supreme Lodge A.P.L. v. Unverzagt, 76 Md. 104, 24 Atl. 323 (1892). 

7 Td. at 108, 24 Atl. at 324; see also Cincinnati Daily Tribune Co. v. Bruck, 
61 Ohio St. 489, 56 N.E. 198 (1899). 

* Quartz Hill Consolidated Gold Mining Co. v. Eyre, L. R. 11 Q. B. 674 
(1883). 

* Id. at 689. 
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a “scandal to reputation.”*° There is also a split among the Ameri- 
can courts following the English rule when the case involves the 
second hypothetical situation, the repeated bringing of a groundless 
action.” If costs are supposed to be a sufficient reimbursement to 
the successful defendant,” no action should, on principle, lie here. 

Courts following the English rule have allowed the action for mali- 
cious prosecution where the plaintiff's business was interfered with by 
the appointment of a receiver,”* by granting of an injunction,** by 
writs of replevin and attachment, and by garnishment.*® Under the 
English rule it has been held that action would not lie where the prior 
suit alleged fraudulent misrepresentations,2® where there was malice 
in confessing judgment on a note although the maker had tried to 
make payment at the proper place,”* where the prior suit alleged 
conversion equivalent to larceny,?* and where a mortgagee had fore- 
closed prematurely in the prior suit.”® 

Courts applying the liberal rule have allowed the action where the 
prior malicious suit was merely an action to get possession of land,™ 
where there were successive suits on the same cause,*! where settle- 
ment was obtained by threat of levying an execution obtained under a 
void judgment and the original action was groundless,®* where de- 
fendant maliciously cross-complained in a collision case,®* where 
the payee on notes who had received the money but had regained 
possession of the notes had sued on them in the prior action.** The 
liberal rule was given as the reason for allowing suit in one case where 





* Malicious Prosecution, 167 L. T. 100 (1929). 

™ Wetmore v. Mellinger, 64 Iowa 741, 18 N.W. 870 (1884). Action not allowed. 
Contra: Shedd v. Patterson, 302 Ill. 355, 134 N.E. 705 (1922). 

*? Quartz Hill Consolidated Gold Mining Co. v. Eyre, L. R. 11 Q. B. 674, 
690 (1883). It will be noted later that this is one of the reasons for the English 
rule. 

* Quartz Hill Consolidated Gold Mining Co. v. Eyre, L. R. 11 Q. B. 674 
(1883). 

™ Burt v. Smith, 84 App. Div. 47, 82 N. Y. Supp. 186 (4th Dep’t 1926). 

* Black v. Judelsohn, 251 App. Div. 559, 562, 296 N. Y. Supp. 860. 865 
(1st Dep’t 1937). 

* Smith v. Michigan Buggy Co., 175 Ill. 619, 51 N.E. 569 (1898). 

™ Schwartz v. Schwartz, 366 Ill. 247, 8 N.E. (2d) 668 (1937). 

* Paul v. Fargo, 84 App. Div. 9, 82 N. Y. Supp. 369 (4th Dep’t 1903). 

* Owens v. Graetzel, 149 Md. 698, 132 Atl. 265 (1926). 

* McCardle v. McGinley, 86 Ind. 538 (1882). 

®™ McCormick Harvesting Machine Co. v. Williams, 63 Neb. 391, 88 N. W. 497 
(1901) ; Kolka v. Jones, 6 N. Dak. 461, 71 N.W. 558 (1897). 

* Antcliff v. June, 81 Mich. 477, 45 N.W. 1019 (1890). 
Slee v. Simpson, 91 Col. 461, 15 P. (2d) 1084 (1932). 
* Eastin v. Stockton Bank, 66 Cal. 123, 4 Pac. 1106 (1884). 
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the prior proceedings involved attachment®® and in another where re- 
plevin was involved.** 

It is clear from the cases cited that under the English rule the 
defendant wronged by a malicious plaintiff can have relief only in a 
restricted class of cases and he will be remediless in many of the 
instances protected by the liberal rule. The dictum of a recent Wis- 
consin case*’ indicates that our court favors the English rule. An 
attorney who has one of the hypothetical cases to appeal will have to 
be prepared to meet the arguments given in support of the narrow 
rule. The contentions advanced by those holding the English view are 
as follows :** (1) Costs are in law sufficient reimbursement for all 
damages resulting from the malicious prosecution of an ordinary civil 
suit ;3° (2) public policy demands that litigants be encouraged to use 
the courts without the menace of a heavy bill of costs in case they 
lose ;*° (3) permitting the action freely would open the door to an 
endless flood of litigation ;*? (4) the denial of the right to the defend- 
ant to have such an action is no more unfair than the situation 
where the plaintiff has no remedy against the malicious interposition 
of a groundless defense. There is an underlying distrust of the 
possibilities involved in allowing additional attorney’s fees and items 
for expenses and inconvenience, and there is a desire to avoid these 
problems by making the legislative determination of costs conclusive 
on the defendant’s rights. The Wisconsin court considered the Eng- 
lish rule to be the majority rule at the time of the Luby case, but 
more recent authority*? says the liberal rule prevails. 

Authorities holding the liberal view have considered and rejected 
the preceding arguments. In behalf of the liberal rule, one court* 
points to the old maxim, “For every malicious wrong there is cer- 
tainly in this day and age a legal remedy.”** In answer to the con- 
tention that the liberal rule would let in a flood of litigation, it was 





* Brand v. Hinchman, 68 Mich. 590, 36 N.W. 664 (1888). 

* McPherson v. Runyon, 41 Minn. 524, 43 N.W. 392 (1889). 

* Lueptow v. Schraeder, 226 Wis. 437, 443, 277 N.W. 124, 127 (1938). 

“Smith v. Michigan Buggy Co., 175 Ill. 619, 51 N.E. 569 (1898). 

* Quartz Hill Consolidated Gold Mining Co. v. Eyre, L. R. 11 Q. B. 674, 689 
(1883). 

“ Abbott v. Thorne, 34 Wash. 692, 76 Pac. 302 (1904). 

“Paul v. Fargo, 84 App. Div. 9, 19, 82 N. Y. Supp. 369, 376 (4th Dep’t 
1903). 
“18 R.C.LL. 13; 1 Cooley, Torts (4th ed. 1932) 428; Ackerman v. Kaufman, 
41 Ariz. 110, 114, 15 P. (2d) 966, 967 (1932). 

“ Antcliff v. June, 81 Mich. 477, 45 N.W. 1019 (1890). 

“Td. at 490, 45 N.W. at 1022; Marbourg v. Smith, 11 Kan. 417, 424 (1873). 
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pointed out*® that where the remedy was freely allowed there was no 
crowding of the courts with suits of this kind and no legislative change 
of the rule. The requisites of lack of probable cause and malice 
would tend to discourage the action except in clear cases. To the 
justification that public policy should privilege the free use of the 
courts, it was replied that no public policy demands the encourage- 
ment of malicious suits.*® Comparison with the situation where the 
groundless defense was interposed was answered by saying that in 
such case the defendant has already been brought into court by the 
plaintiff and is merely standing on his right to have plaintiff prove 
his case.*7 Worries about the measure of damages are met by the 
requirement that attorneys’ fees be proved reasonable as part of the 
malicious prosecution action. The strongest argument against the 
application of the English rule in this country, however, is that it is 
based on the English costs system,** and only the courts holding 
against the English rule have taken the trouble to compare the actual 
costs granted in England with their own. 

The English costs statutes justify the English doctrine*® that costs 
are a compensation for the wrong done the defendant. The change 
from the ancient liberal rule allowing the action for malicious prose- 
cution came after statutes on costs were enacted. In 1267 the Statute 
of Marlborough® first gave the maliciously impleaded defendant 
costs and damages in the same action, but this was limited to cases 
in which a feoffor maliciously impleaded a feoffee. Other statutes 
followed until by 1607 under the statute of 4 Jac. I c. 3, the suc- 
cessful defendant could recover costs in all cases in which a success- 
ful plaintiff might recover them. The courts in their change from 
the liberal view were influenced by the legislative policy of granting 
heavy costs as a summary remedy to the successful defendant.* 
Having reviewed the history of the English rule, the North Dakota 
court in Kolka v. Jones* says: 





“ Kolka v. Jones, 6 N.D. 461, 468, 71 N.W. 558, 561 (1897). 
“ Peerson v. Ashcraft Cotton Mills, 201 Ala. 348, 349, 78 So. 204, 205 (1917). 
“Eastin v. Stockton Bank, 66 Cal. 123, 127, 4 Pac. 1106, 1109 (1884); but 
this argument did not avail the defendant who had maliciously cross-complained 
in Slee v. Simpson, 91 Col. 461, 15 P. (2d) 1084 (1932). 
“Kolka v. Jones, 6 N.D. 461, 467, 71 N.W. 558, 560 (1897). 
“ Quartz Hill Gold Mining Co. v. Eyre, L. R. 11 Q. B. 674, 690 (1883). 
53 Hen. III, c. 6 (1267). 
"18 R.CLL. 13. 
"6 N.D. 461, 467, 468, 71 N.W. 558, 560 (1897). 


























March] NOTES AND COMMENTS 263 


That our meagre bill of costs was intended to recompense the 
victim of the malicious prosecution of a civil suit is, to our minds, 
unthinkable. . . . Even when the plaintiff has acted in the utmost 
good faith the defendant will often suffer, on account of the suit, 
damages which taxable costs will not even approximately com- 
pensate. ... A wise policy requires that the honest claimant 
should not be frightened from invoking the aid of the law by 
the statutory threat of a heavy bill of costs against him in case 
of defeat. But certainly no such policy demands that malice 
should, by the assurance of protection in advance, be encouraged 
to vex, damage, and even ruin a peaceful citizen by the illegal 
prosecution of an action upon an unfounded claim. 


If one of our hypothetical cases should come before the Wisconsin 
court, the English rule, if followed, would leave the defendant with 
only his limited costs under Section 271.04.5* Though the statute has 
been revised®* since the Luby case, the costs recoverable are still re- 
stricted, and the law makes no distinction between the honest and the 
malicious plaintiff. The one hundred dollar maximum attorney’s fee 
and the limited amounts for other fees and disbursements in our 
statute should be contrasted with the English system under which 
total costs in one case have been known to run as high as the equiva- 
lent of $350,000.55 The English courts have discretion to tax the 
costs according to the justice of the case*® and have taxed the unsuc- 
cessful plaintiffs with whole costs for bringing vexatious and un- 
necessary suits.57 The basic difference between the English attitude 
toward costs and our own idea of privileging the free use of the 
courts becomes more apparent from reading the summary of the 
English policy on costs by Arthur L. Goodheart in his article on 
“Costs.”58 He says 





* Wis. Stat. (1939). 

“Laws of 1935, c. 541, § 191; see Wis. Stat. (1898) § 2921 for statute pre- 
viously in force. 

* Graigola Merthyr Co., Ltd. v. Swansea Corp., 45 T.L.R. 219 (1929). 

Rules of the Supreme Court, o. 65, r. 27 (29): “On every taxation the tax- 
ing master shall allow all such costs, charges and expenses, as shall appear to him 
to have been necessary or proper for the attainment of justice or for defending 
the rights of any party but save as against the party who incurred the same no 
costs shall be allowed which appear to the taxing-master to have been incurred 
or increased through over-caution, negligence or mistake or by payment of special 
fees to counsel or special charges or expenses to witnesses or other persons, or by 
other unusual expenses.” 

"Harris v. Petherick, 4 Q.B.D. 611 (1879); Fane v. Fane, 13 Ch. D. 228 
(1879). 
*38 Yale L. J. 849 (1929). 
"Id. at 872. 
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The English law is essentially practical and is based on the pessi- 
mistic assumption that some litigants will resort to all possible 
technicalities and sharp practices to gain their ends if not pre- 
vented from doing so. It therefore makes adequate provision to 
see that a plaintiff will not find it profitable to rush into court 
with groundless or trumpery claim on the chance that the de- 
fendant will prefer to pay this legal form of blackmail rather than 
incur the expense of fighting the case. It also makes provisions so 
that it will cost a defendant dear to obstruct an action as long as 
possible, and, after judgment to appeal to as many courts as are 
open to him, on the chance that he may tire out the plaintiff. It is 
true that under the English system a party is still free to raise a 
number of technical objections, refuse to admit anything, and 
force his opponent to prove facts which are not in dispute, but if 
he does so he will have to pay and pay heavily. Substantial costs 
make it expensive for the party who adopts such tactics. These 
costs are an additional weapon of offense for the plaintiff with a 
just claim to present, and a shield to the defendant who has been 
brought into court. 


Should one of the hypothetical cases come before the Wisconsin 
court, an analysis of the policy considerations behind the English 
rule, both in its origin and relation to costs in England and in its 
practice in this country, added to the fact that the liberal rule is now 
supported by the preponderance of American authority, might con- 
vince the court that the dictum of the Lueptow case should not be 
followed. 

MARGARET PINKLEY 


MuniciPaAL CorPpoRATIONS—D1rEcT LEGISLATION—SALARIES OF 
City ALDERMEN—In Feavel v. Appleton,’ the court held that the 
direct legislation procedure,? if it may be employed to set the salaries 
of city aldermen, is subject to the specific limitations imposed upon 





1234 Wis. 483, 291 N. W. 830 (1940), Fowler and Fritz, JJ., dissenting. 

* Wis. Stat. (1939) § 10.43, provides for the initiation of legislation by the 
electors, through the signing of a petition by the requisite number of voters; the 
submission of the petition and a proposed ordinance or resolution, the adoption 
of which to be requested in the petition, to the city clerk for a determination 
of the sufficiency thereof; and after the attachment of a certificate of sufficiency 
by the clerk, to the common council, which body shall either enact the proposed 
measure without alteration. or order it submitted to the voters, at the next 
regular election, or, by a three-fourths vote of the council, at a special election. 
Wis. Stat. (1939) § 10.43 (6): “Such proposed ordinance or resolution shall take 
effect immediately after such election if a majority of the qualified electors voting 
thereon shall vote in favor thereof... .” 
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common councils* in establishing or altering the remuneration of 
municipal officers. 


In 1937 the common council of the city of Appleton enacted an 
ordinance establishing the salaries of aldermen at $500 per year. At 
that time the city was divided into six wards, each of which was rep- 
resented by two aldermen. Subsequently a measure was passed by 
the common council and approved by the electors providing that, 
effective in 1939, there were to be eighteen wards in Appleton, 
each to be represented by one person on the board of aldermen. No 
provision for a change in the salaries of such officials was made by the 
council at its first regular meeting in February of that year. On 
February 15, 1939, a petition, signed by the required number of 
voters, requesting that the common council adopt a proposed ordi- 
nance, was filed with the city clerk. The projected measure pro- 
vided that “the salaries of the aldermen of Appleton, Wisconsin, shall 
hereafter be changed from the sum of $500 a year per alderman... . 
to the sum of $250 a year per alderman.” The procedure prescribed 
in Section 10.43 was correctly followed, and the council acted nega- 
tively on the suggested change. The measure was then submitted to 
the electors at the regular election held in April, 1939, when it was 
carried by a better than two to one majority. On the same day, all of 
the plaintiffs were elected aldermen, and later qualified for their 
respective offices. In May, 1939, the city council unanimously ordered 
the comptroller and treasurer to pay salaries monthly to the plaintiff 
aldermen, at the rate of $500 a year. These two officers refused to 
authorize and pay such sums. The parties agreed that the contro- 
versy should be resolved by a declaratory judgment. The municipal 
court of Outagamie county adjudged the plaintiffs to be entitled to 
salaries at the demanded rate. The defendants appealed, and the 
judgment of the trial court was affirmed. 

Antecedent to a discussion of the principal issue determined in 
the case is the question whether the changing of salaries of municipal 
officers is within the purview of Section 10.43. The majority opinion 





* Wis. Stat. (1939) § 62.09 (a): “Salaries shall be paid the mayor or alder- 
men only when ordered by a vote of three-fourths of all the members of the 
council. Salaries heretofore established shall so remain until changed by ordi- 
nance.” Wis. Stat. (1939) § 62.09 (6) (b), provides that “Whenever such 
salaries are to be changed or established the council shall, not later than the first 
regular meeting in February, fix the amount of salary of each officer entitled to 
a salary who may be elected or appointed for a definite term during the ensuing 
year. The salary of an officer so appointed or elected shall not be increased 
or diminished during his term of office... .” 
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raises the point* without resolving it, either directly or by necessary 
implication. Other jurisdictions present a conflict of authority. Some 
states do not include the right of making appropriations within the 
scope of the direct legislation power.® Legal writers and political 
theorists seem agreed that the authority to establish and alter the 
remuneration of public officials should not be granted to the electorate 
through the process of initiative and referendum.’ The dissent in 
Feavel v. Appleton® faces this issue squarely, and concludes that the 
fixing of salaries of city officers is within the power conferred by 
Section 10.43. Should this precise question arise at some future date, 
it is doubtful what position the majority of the court would adopt, in 
view of the approval with which the opinion refers to the “mandatory” 
provisions of Section 62.09 (6) (b).® Had the majority been so 
inclined, however, the case could have been disposed of without a con- 
sideration of whether the specific requirements of Section 62.09 (6) 
(a) and (b) constitute a limitation on Section 10.43. 

There are two fairly well defined rules to be applied in determin- 
ing whether statutory provisions of a special nature are germane 
in construing a general act dealing with the same subject matter. 
Vattel’s canon of statutory construction, quoted approvingly in Ross- 
miller v. State, holds in essence that where a statute is clear, plain, 
and unambiguous there is no room for construction. This concept 





*234 Wis. 483, 291 N. W. 830 (1940), “(1) Did the legislature intend that 
salaries of city officers, particularly those of aldermen, might be changed by 
initiative and referendum procedure? At the time that sec. 10.43, Stats., was 
enacted, sec. 62.09 (6) (a) clearly provided that ‘salaries shall be paid the mayor 
or aldermen only when ordered by a vote of three fourths of all the members 
of the council.’ Sec. 10.43 is general in its terms and contains no reference to 
Sec. 62.09 (6) (a).” 

*In State ex rel. Leo v. Tacoma, 184 Wash. 160, 49 P. (2d) 1113 (1935), 
the court decided that under a similar statute the electors could validly legis- 
late directly on the matter of salaries to be paid to municipal firemen. But it 
was held in Murphy v. Gilman, 204 Iowa 58, 214 N. W. 679 (1927), that since the 
setting of salaries of firemen was not required by statute to be by ordinance, 
and since direct legislation could be by ordinance only, the fixing of compensa- 
tion of city firemen was an exercise of the administrative function of the city, 
and, in the absence of a statutory requirement that it be done by ordinance, 
was not an act to which the initiative and referendum procedure applied. 
It seems doubtful that the decision would have gone the way it did had there 
been a requirement that the salaries in question be fixed by ordinance. 

*Crawford, The Construction of Statutes (1st ed. 1940) § 48. 

"Elliott, The Principles of the Law of Municipal Corporations (3rd ed. 
1925) § 222 et seq.; Finer, Herman, The Theory and Practice of Modern Gov- 
ernment (1934) 581, 583, and 588; Luce, Legislative Principles (1930), 585 and 
586. 

* 234 Wis. 483, 488, 291 N. W. 830, 835 (1940). 

*See supra note 3. 

114 Wis. 169, 89 N. W. 839 (1902). 
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has been accorded almost universal acceptance.1! Tempering the re- 
quirement for literal interpretation of statutes that are unequivocal is 
the qualification that a given enactment should not be interpreted 
solely by a consideration of its own terms, but also with reference to 
other law, statutory and common, and particularly to such as pertains 
to the same subject that is alleged to be covered by the principal act in- 
volved.’* Where a special law comes within the scope of a general 
one, the two are to be read together and harmonized. This is es- 
pecially true if the subject matter covered by the two statutes is in 
pari materia. In the event of a repugnancy, the enactment covering 
the issue in the more minute manner should prevail in the absence 
of contrary legislative intent.1* If the court is correct in its assump- 





™ Osaka Shosen Kaisha Line v. United States, 300 U. S. 98 (1937); Hamil- 
ton v. Rathbone, 175 U. S. 414 (1899); Eclipse Lumber Co. v. Iowa Loan and 
Trust Co., 38 F. (2d) 608 (C.C.A. 8th, 1930); Riverdale Co-op. Creamery Ass’n 
v Commissioner of Internal Revenue, 48 F. 711 (C.C.A. 9th, 1931); Sarby v. 
Morey, 207 Iowa 521, 221 N. W. 492 (1928); In re Morse, 247 N. Y. 290. 160 
N. E. 374 (1928); Gilbert v. Dutruit, 91 Wis. 661, 65 N. W. 511 (1895); State 
ex rel. Jones v. Burke, 140 Wis. 524, 123 N. W. 110 (1909); Interior Woodwork 
Co. v. Jahn, 163 Wis. 193, 157 N. W. 772 (1916); Schaut v. Joint School Dist. 
No. 6, 191 Wis. 104, 210 N. W. 270 (1926) ; Crawford, op. cit. supra note 6, §§ 168, 
177, and 212; Lewis’ Sutherland, Statutes and Statutory Construction (2d ed. 
1904) § 382; Freund, Interpretation of Statutes (1917) 65 U. of Pa. L. Rev. 207. 

“Farrington v. Commissioner of Internal Revenue, 30 F. (2d) 915 (C.C.A. 
1st, 1929) ; Griswold v. Griswold, 23 Colo. App. 365, 129 Pac. 560 (1913); Ensley 
v. State ex rel. Brown, 172 Ind. 198, 88 N. E. 62 (1909); Phoenix Third Nat’l 
Bank v. Martin, 129 Ky. 597, 293 S. W. 1064 (1927); Blades v. Szatai, 151 Md. 
644, 135 Atl. 841 (1927); Brooks v. Fitchburg & L. St. Ry., 200 Mass. 8, 86 
N. E. 289 (1908); Board of Education, Rural Agricultural School Dist. No. 1 v. 
Blondell, 251 Mich. 528, 232 N. W. 375 (1930); White v. Morton, 114 W. Va. 
29, 171 S. E. 762 (1933) ; State ex rel. Time Ins. Co. v. Superior Court of Douglas 
County, 176 Wis. 269, 186 N. W. 748 (1922); Hartis v. Halverson, 192 Wis. 71, 
211 N. W. 295 (1926); Schrank’s Estate, 202 Wis. 107, 230 N. W. 691 (1930); 
Wisconsin Live Stock Ass’n v. Bowerman, 202 Wis. 618, 233 N. W. 639 (1930); 
Crawford, op. cit. supra note 6, §227; Lewis’ Sutherland, op. cit. supra note 11, 
§§ 387, 581, and 844. 

* Indian Fred v. State, 36 Ariz. 48, 282 Pac. 930 (1929); Pierce v. Riley, 21 
Cal. (2d) 744, 70 P. (2d) 206 (1937); Great Western Accident Ins. Co. v. 
Martin, 183 Iowa 1009, 166 N. W. 705 (1918); McKinney v. McClure, 206 Iowa 
285, 220 N. W. 354 (1928); Dougherty v. Joyce, 233 Mich. 619, 207 N. W. 863 
(1926); State ex inf. Barrett v. Imhoff, 291 Mo. 603 238 S. W. 122 (1922); 
State ex rel. Columbia Nat’l Bank of Kansas City v. Davis, 314 Mo. 373, 284 
S. W. 464 (1926); Lewis v. Foley, 325 Mo. 1050, 30 S. W. (2d) 68 (1930); 
Chappell v. Lancaster County, 84 Neb. 301, 120 N. W. 1116 (1909); Ex parte 
Sifola, 101 N. J. Eq. 540, 138 Atl. 369 (1927); State ex rel. Steller v. Zangerle, 
100 Chio St. 414, 126 N. E. 413 (1919); State ex rel. Reeves v. Rosset, 62 W. Va. 
7, 57 S. E. 284 (1907); State v. Industrial Comm., 172 Wis. 415, 179 N. W. 
579 (1920) ; State ex rel. Thieme v. Gregory, 202 Wis. 266, 232 N. W. 546 (1930) ; 
Crawford, op. cit supra note 6, §231, states that “Statutes in pari materia, .. . 
although some may be special and some general, in the event one of them is 
ambiguous or uncertain, are to be construed together, even if... not... enacted 
simultaneously, and do not refer to each other expressly.” Lewis’ Sutherland, 
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tion that a disregard of Sections 62.09 (6) (a) and (b) would have 
led toa ridiculous result, construction of Section 10.43 can be sup- 
ported by authority to the effect that when the literal meaning of a 
statute leads to an absurd or unreasonable result" or is clearly out of 
accord with sound public policy,!® a different meaning than the most 
apparent one should be sought. 


In Smith v. Phillips,® the court held that the terms of Section 
62.09 (6) (b) are: 


. . . positive and indicate that the legislature intended that the 
common councils of cities are required to fix the salaries of city 
officers at this first regular meeting in February. Manifestly it 
was considered the best municipal policy to remove the question of 
compensation of city officers from the influence of the municipal 
election which follows early in April. This idea of freeing the 
salary question from municipal political influence is also guarded 
by forbidding any increase or diminution of such fixed salary 
during the term of any such officer. We are of the opinion that 
the terms of this statute are mandatory ; and require city councils 
to fix the amount of official municipal salaries at the regular 
meeting in February. 


Section 59.15 (1)17 was cited by the majority opinion as further evi- 
dence of the general policy rule that salary questions should be re- 
moved as far as possible from the influence of politics, as well as pro- 
viding a means of informing the prospective office-holder of the 
amount of compensation that accompanies the office he is seeking. 

On the same day that the opinion in the principal case was handed 
down, the court ruled in Flottum v. Cumberland** that on proceedings 
for the acquisition of a Diesel electric generating plant by a muni- 
cipality, it was proper for the common council to ignore a petition, 
submitted under Section 10.43, which sought to place before the voters 





op. cit. supra note 11, § 231, states that it is almost impossible to fix any definite 
tule whereby the question whether a law is general or special can be solved, and 
that it has been advisable to have the matter determined by the court, on the 
circumstances of each case. 

“ United States v. Beaver Run Coal Co., 99 F. (2d) 610 (C.C.A. 3rd, 1938) ; 
Local Realty Co. v. Stelle, 90 Utah 468, 62 P. (2d) 558 (1936); State ex rel. 
McGrael v. Phelps, 144 Wis. 1, 128 N. W. 1041 (1910) ; Pfingsten v. Pfingsten, 164 
Wis. 308, 159 N. W. 921 (1916). 

State ex rel. McGrael v. Phelps, 144 Wis. 1, 128 N. W. 1041 (1910); and 
see Crawford, op. cit. supra note 6, § 212; also, Freund, supra note 11, at 214, 
et seq. 

174 Wis. 54, 182 N. W. 338 (1921). 

7 Wis. Stat. (1939) § 59.15 (1) provides for the establishment and changing 
of salaries of county officers. 

234 Wis. 654, 291 N. W. 777 (1940). 
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the question whether the proposed project should be undertaken. 
The court reasoned that since Sections 66.06 (8) (b) and (c)!® 
expressly described the manner in which such proceedings should be 
conducted, Section 10.43, being a general act for the submission of 
referendum issues to the voters, was not applicable. An interesting 
question would have been presented if the common council in the 
principal case had ignored the petition presented to it. Assuming 
that, properly done, it would be valid for the electors to change the 
salaries of aldermen, the council in the Feavel case would probably 
have erred in ignoring the petition. The signers might then have 
urged that their intention was to secure passage of an ordinance to 
be effective in the fiscal year 1940. 

It appears that the court was eminently justified in its disposi- 
tion of this case. That conclusion, however, immediately gives rise 
to the query: What significance, if any, does Section 10.43 have in 
the body of Wisconsin statutory law? Insofar as the act pertains 
to municipal administrative matters, the law is apparently valueless. 
Evidently, if the statute is to exert any appreciable influence in such 
matters, there is need of a clarifying amendment. There are cer- 
tainly some local legislative questions that it would seem advisable 
to exclude from the province of direct legislation. Not only are the 
mass of voters unqualified to deal with administrative problems, but 
attempts to allow them to do so serve only to add confusion, apparent 
over-lapping of powers, and uncertainty to the field of law affecting 
municipal corporations. To confer upon the electorate the broad 
authority that Section 10.43 seems to give would be tantamount ts 
repealing existing procedures of local law in instances where the 
voters elect to take the initiative in law making. 

LioneL A. DE BARDELEBEN 


StaTuToRY CONSTRUCTION — UNEMPLOYMENT COMPENSATION 
Act—DeEroGaTION RuLtE—A corporation because of labor troubles 
sublet a construction contract to X ordinarily its foreman. The 
corporation furnished X with tools and equipment but exercised no 
control over the work except to see that the job was properly com- 
pleted. Claimants, laborers hired by X, sought unemployment com- 
pensation from funds contributed by the corporation although X had 





Wis. Stat. (1939) §§ 66.06 (8) (b) and (c) provide specifically for the 
submission of acquisition questions to the people, prescribing the procedure in 
detail. 
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listed himself as an employer under the act and had paid the required 
reserves upon claimants’ wages. In Wisconsin Bridge and Iron Com- 
pany v. Industrial Commission,! the Supreme Court denied the claim- 
ants compensation, thereby reversing the Industrial Commission? and 
lower court. The majority decision held the Unemployment Com- 
pensation Act in derogation of the common law and hence subject 
to strict construction and further (or as a result of strict construc- 
tion) that the presumption of employment in the statutory definitions*® 
applied solely to claimants for compensation. Justice Rosenberry, dis- 
senting, declared that frequent amendments to the act evidenced a 
consistent legislative purpose of covering a large unit of employees. 
He pointed out that X was an employee under the statutory definitions 
and concluded that an employment relationship existed between the 
claimants and the corporation. 

The doctrine that “statutes in derogation of the common law will 
be strictly construed” implies there has been a change in an exist- 
ing rule of common law and that the statute leaves a body of common 
law to be preserved.* Application of the derogation rule to a statute 
embodying a sweeping change in public policy and designed to solve 
recent social and economic problems is particularly fallacious since 
there is no common law to preserve. The Wisconsin court has long 
recognized this principle in interpreting the Workmen’s Compensa- 





*233 Wis. 467, 291 N. W. 199 (1940). 

? Decisions of all administrative commissions upon state unemployment com- 
pensation statutes are available in the Unemployment Compensation Service 
published by the Social Security Board. The decision of the Industrial Commis- 
sion in the present case may be found in 3 Unemployment Compensation Inter- 
pretation Service, State Serics 181 (1939). 

* Wis. Stat. (1937) §108.02 (3) “‘Employe’ means any individual employed 
by an ‘employer’ and in ‘employment’ both subject to this chapter.” 

§ 108.02 (5) (a) “‘Employment,’ subject to the other provisions of this 
subsection, means any service performed by an individual for pay. . . . under any 
contract of service for pay or contract for hire, written or oral, express or implied, 
whether such individual’s contract was made directly with and paid by the em- 
ployer or through a person in his employ, provided the employer had actual or 
constructive knowledge of such contract; and each individual thus engaged by 
any employer to perform services for pay shall for the purposes of this chap- 
ter be treated as in ‘employment,’ unless and until the employer has satisfied the 
commission that such individual has been and will continue to be free from 
the employer’s control or direction over the performance of his work both under 
his contract of service and in fact, and that such work is either outside the usual 
course of the employer’s enterprise or performed outside of all the employer’s 
places of business, and that such individual is customarily engaged in an in- 
dependently established trade, business, profession, or occupation.” 

*Cf. Pound, Common Law and Legislation (1908) 21 Harv. L. Rev. 383; 
Pound, Liberty of Contract (1908) 18 Yale L. J. 454. 
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tion Act.> It may be argued that absence of common law precedents 
for an obligation and hence an existing “right” should be protected by 
the derogation rule. If the validity of this argument is accepted ap- 
parently all trail-breaking legislation would be strictly construed for 
every important enactment creates new rights and obligations.® 

When the purpose and evils to be remedied by unemployment in- 
surance are considered, a liberal rather than a strict construction 
seems desirable. Unemployment is a major social and economic prob- 
lem; it places an unfair burden on those involuntarily unemployed 
and a tremendous burden of relief expenditures on the state.? The 
Unemployment Compensation Act was designed to solve the problem 
by requiring industry to set up unemployment reserves. Considering 
the interests of the unemployed individual and the state as opposed to 
those of the employer, no basis of strict construction is apparent. 
This view is strengthened when it is considered that unemployment 
reserves are regarded as a cost of doing business and the ultimate 
cost falls on the consumer and not the employer.* The court has 
recognized these factors when interpreting the Workmen’s Compensa- 
tion Act and there is no reason for a different attitude toward the 
Unemployment Compensation Act.® 





* Milwaukee v. Miller, 154 Wis. 652, 659, 144 N.W. 188, 191 (1913); 
Severson v. Industrial Comm., 221 Wis. 169, 175, 266 N. W. 235, 238 (1936). 

*Stone, The Common Law in the United States (1936) 50 Harv. L. Rev. 4, 12, 
contains an excellent criticism of the “strict construction rule.” 

*“One out of every six wage earners in this state are [sic] wholly unem- 
ployed through no fault of theirs. If lost time due to less than full time em- 
ployment is taken into consideration, the total amount of unemployment is 
equivalent to one fourth of all wage earners in the state being without jobs.” 
Report of Wisconsin Legislative Interim Committee on Unemployment (Novem- 
ber, 1931) p. 7. While the Interim Committee felt the dramatic nature of de- 
pressional unemployment called attention to the problem, it found unemployment 
to be a permanent problem. Loc. cit. supra, p. 12. Wis. Stat. (1937) § 108,01 (1) 
“Unemployment in Wisconsin is recognized as an urgent public problem, gravely 
affecting the health, morals, and welfare of the people of this state . . . In good 
time and in bad time unemployment is a heavy social cost, directly affecting many 
thousands of wage earners.” 

During 1934, the state and federal governments expended $17,094,219.79 for 
unemployment relief in Wisconsin. This, of course does not include expendi- 
tures by counties and municipalities. Wisconsin Bluebook (1935) p. 156. It is 
estimated that there were ten million unemployed in the United States during 1939. 
2 Social Security Bulletin No. 12, p. 102. 

*“The maintenance of idle men should come to be regarded as analogous 
to maintenance of idle machinery; both should be seen to be a part of the 
necessary expense of doing business which must be covered by the price charged 
for the product.” Report of the Wisconsin Legislative Interim Committee on Unem- 
ployment (November, 1931) p. 36. 

*See note 5, supra. 
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Unemployment compensation has been a particularly non-partisan 
subject in the legislature. The 1937 amendment, the subject of the 
present discussion, passed both houses of the legislature without 
a single opposing vote.” The amendments which show a consistent 
policy of broadening the scope of the act not only have been recom- 
mended but also drafted by the Advisory Committee to the Industrial 
Commission which is composed of representatives of employees, em- 
ployers and the public.1 A court might well hesitate to construe 
strictly legislation which is regarded as non-partisan by both the 
legislature and the groups which it affects. 

A common use of the derogation rule is construing the statute 
as declaratory of the common law. While the court states that it 
was not deciding whether the statutory definition of employment 
included individuals who were independent contractors at common 
law, it indicated that the statute did no more than restate the common 
law concept of employment when it held Section 108.02 (3)'* gave 
the words “employer” and “employee” their common law meaning. 
An analysis of Section 108.02 (5) (a) proves the legislature did not 





* 1937 Index, Legislative Journals 178. 

"The advisory Committee on Unemployment Compensation was created 
by Wis. Stat. (1937) § 108.14 (5). The committee’s function is to aid the Industrial 
Commission in administering the act. The draft files of the Wisconsin Legis- 
lative Library show that Chapter 272, Laws of 1935, Chapter 343, Laws of 1937, 
and Chapter 186, Laws of 1939 were recommended by the Advisory Committee 
and drafted by Paul A. Raushenbusch, chairman of the committee and Director of 
the Unemployment Compensation Department of the Industrial Commission. 

Although other factors are of greater importance in the principal case, the 
rule of statutory construction giving weight to administrative construction of 
the statute is applicable. The weight given by the Wisconsin court to such con- 
struction depends upon: “(1) length of time of construction, (2) uniformity of 
construction, and (3) acquiesence by the persons affected.” Comment, 1940 
Wis. L. Rev. 453, 461. The further elaboration of this approach by the federal 
courts suggests additional criteria: (1) whether the statute called for contempo- 
raneous construction by those administering it, Norwegian Nitrogen Products v. 
United States, 288 U. S. 294, 315 (1932); Fawcus Machine Company v. United 
States, 282 U. S. 375, 378 (1930); (2) whether the administrative body suggested 
enactment of the particular provision (great weight), United States v. American 
Trucking Ass’n, 310 U. S. 534, 549 (1939), Hasset v. Welch, 303 U. S. 303, 310 
(1937); (3) where change in construction would result in inconvenience and in- 
equality, Brewster v. Gage, 280 U. S. 327, 336 (1929), Logan v. Davis, 233 U. S. 
613, 627 (1914); (4) length of time of construction, Logan v. Davis, supra, 
626, Swendig v. Washington Water Power Company, 265 U. S. 322, 331 (1924). 
The federal rules apply to the principal case particularly for the statute under 
consideration called for contemporaneous construction by the Industrial Com- 
mission, the provisions were not only suggested but drafted by the Advisory Com- 
mittee, and the change in construction did result in inequality for the employer's 
contributions are based on wages paid to eligible claimants. 

“This, at most, seems to be a strained construction overlooking express 
provision that the terms are subject to the statutory definitions. The provisions 
of § 108.02 (3) are contained in note 3, supra. 
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intend to codify the common law rules for distinguishing between 
independent contractors and servants. To rebut the statutory pre- 
sumption that a claimant is in employment the employer must prove 
three facts :'* 

1. That “such individual has been and will continue to be free from 
the employer’s control or direction over the performance of his work 
both under his contract of service and in fact.” The basic common 
law test to distinguish an employer from an independent contractor is 
the right to control the individual at work.14 However, the common 
law looked to the right of control existing at the time the right of 
action arose,’ while the statute looks to the past and the future. 

2. That “such work is either outside the usual course of the em- 
ployer’s enterprise or performed outside the employer’s place of busi- 
ness.” At common law this was a consideration in distinguishing an 
employee from an independent contractor but was not (strictly) neces- 
sary to establish the independent contractor status.1* The statute 
flatly requires that such a fact situation exist. 


3. That “such individual is customarily engaged in an independ- 
ently established trade, business, profession, or occupation.” The 
common law gave weight to the fact that an individual was ordinarily 
engaged in an independent business but it never required that it be 





™See note 3, supra. 

“James v. Tobin-Sutton Co., 182 Wis. 36, 38, 195 N. W. 848, 849 (1923) ; 
Madix v. Hochgreve Brewing Co., 154 Wis. 448, 451, 143 N. W. 189, 190 (1913) ; 
Medford Lumber Co. v. Industrial Comm., 197 Wis. 35, 36, 221 N. W. 390, 391 
(1928). Note that the statute requires the employee to be free from control 
“both under his contract of service and in fact.” There is serious doubt whether 
the Wisconsin court will examine the conduct of the parties if a contract of service 
exists. In the Badger Furniture Co. v. Industrial Comm., 200 Wis. 127, 130, 227 
N. W. 288, 289 (1929), the court stated: “The mere fact that the principal exer- 
cises such control is not significant if he has no right of control. The test is to be 
determined by the contract, not by course of conduct. However, when the terms 
of the contract are in doubt, the course of the parties in execution of the contract 
may be considered as an aid in construing the contract, but when the contract 
is determined, the right of control by the principal over the person doing the 
work is generally considered the important test.” Cf. Nestles Food Co. v. 
Industrial Comm., 205 Wis. 467, 237 N. W. 117 (1931); Sprecher v. Roberts, 212 
Wis. 69, 248 N. W. 795 (1933); Heineman Lumber Co. v. Industrial Comm., 
226 Wis. 373, 276 N. W. 343 (1937); Montello Granite Co. v. Industrial Comm., 
227 Wis. 170, 278 N. W. 391 (1938); State ex rel. J. A. Sexauer Manufacturing 
Co. v. Grimm, 217 Wis. 422, 259 N. W. 262 (1935). 

*“A man during one hour may be in a position of an independent contractor 
and the next half hour be an employee of someone else.” Neitzke v. Industrial 
Comm., 208 Wis. 301, 304, 242 N. W. 163, 164 (1932). 

( *Montello Granite Co. v. Industrial Comm., 227 Wis. 170, 278 N. W. 391 
1938). 
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proved to establish the status of an independent contractor.17 The 
statute requires categorically that the fact be proven. 

The clearest departure from the common law is that the “tests” 
as set forth are conjunctive ;'* the employer’s failure to prove all 
three is fatal. Considering that the first statutory “test” changes the 
common law standard of control by referring to the past and future, 
and that the second and third “tests” are not strictly required at 
common law, it is apparent that the statutory concept of the employ- 
ment relation includes individuals who were independent contractors 
at common law.'® The derogation rule should scarcely be available 
to preserve the common law concept of the master and servant doc- 
trine when it has been clearly changed by the legislature. 

Even granting the statutory definition of employment might 
reasonably be construed as declaratory of the common law, the im- 
propriety of such a construction is apparent when the purpose for 
which the master and servant doctrine was developed is compared to 
the objectives of unemployment insurance. The common law de- 
veloped the test of control to find the master servant relationship 
for purposes of applying the doctrine of respondeat superior.*° For 
purposes of tort liability it was reasonable, before the master 
could be held liable for the torts of his servant, that he should exer- 
cise or have the right to exercise control over the latter’s acts. The 
independent contractor concept was a limitation on the doctrine of 
respondeat superior.** When the purpose of a statute is the solution 
of a social problem, other than tort liability, it may be logical to use 





** Restatement, Agency (1933) § 220; Neitzke v. Industrial Comm., 208 Wis. 
301, 242 N. W. 163 (1932). 

*Schomp v. Fuller Brush Co., 124 N. J. L. 487, 12 A. (2d) 702 (1940). The 
New Jersey statute substantially contains the same definition as § 108.02 (5) (a), 
Wis. Stat. (1937). Accord: In re Mid America, 31 Fed. Supp. 601 (S. Dist., 
Til., 1939). 

* The North Carolina court after interpreting a like definition of “employ- 
ment” concluded: “As far as language will permit it the act evinces a studied 
effort to sweep beyond and to include, by re-definition, many individuals who 
would have otherwise been excluded from benefits of the act by the former con- 
cepts of master and servant and principal and agent as recognized at the common 
law.” Employment Compensation Commission v. Jefferson S. L. Ins. Co., 


— N.C. —, 25S. E. (2d) 584, 589 (1939). Accord: Globe Grain and Milling 
Co. v. Industrial Comm., —— Utah ——, 91 P. (2d) 512 (1940); McKinley v. 
R. L. Payne and Son Lumber Co., —— Ark. ——, 143 S. W. (2d) 38 (1940) ; 


Schomp v. Fuller Brush Co., 124 N. J. L. 487, 12 A. (2d) 702 (1940). 

* Holmes, History of Agency (1891) 4 Harv. L. Rev. 345, 5 Harv. L. Rev. 
1; 3 Holdsworth, History of English Law (3rd ed. 1923) 472. 
™ Harper, Torts (1933) § 639. 
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other tests to determine the employment relationship.?? The fact that 
an individual is left to his own devices in performing his duties does 
not diminish his dependence on the continuance of employment and 
income. 


The majority opinion concluded that the statutory presumption of 
employment applied only between the claimant and subcontractor and 
not between claimant and principal. Unfortunately the opinion was 
vague as to the basis of this conclusion and did not reveal the effect 
of the derogation rule in reaching this conclusion. The employment 
definition provides :*3 


“Employment” . . . means any service performed by an indi- 
vidual for pay . . . whether such individual’s contract was directly 
made with and paid by the employer or through a person in his 
employ, provided the employer had actual or constructive knowl- 
edge of such contract; and each individual thus engaged... 
shall for purposes of this chapter be treated as in “employ- 
ment.” ... 


The act expressly provides for application of the presumption whether 
the contract of service was made directly with the employer or by 
one in his employ. Assuming the legislature used the term “employ” 
in the same manner in which it is defined in the act, the correct in- 
terpretation would seem to be that if the subcontractor is an “em- 
ployee” under the act that those individuals working under his di- 
rection are also employees of the principal. Justice Rosenberry 
interpreted the presumption as extending from the claimant to the 
principal, pointing out that a converse interpretation would lead to 
the absurd result of holding the subcontractor an employee when 
applying for compensation but holding him to be an employer when 
those working under his direction apply for compensation. 

The majority opinion took the view that denial of recovery was 
for the protection of the principal’s employees and that it was de- 
sirable to prevent “poaching” of the reserve fund by outsiders. Sep- 
arate reserve funds for each employer were adopted to encourage the 
employer to stabilize employment.** In accordance with this policy the 





™ Restatement, Agency (1933) § 220, Comment (d) recognizes the purpose 
of the statute will control the meaning of such words as servant, employee, etc. 
National Labor Relations Act, 29 U. S. C. A. (Supp. 1935) §152 (3), the term 
“employee” is defined so as to continue “employment” even after any contract of 
service may have been terminated. 

*See note 3, supra. Italics supplied. 

“Brandeis, The Employer Reserve Type of Unemployment Compensation 
Law (1936) 3 Law & Contemp. Prob. 54, 56. 
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act provides that the employer is not liable for contributions if the 
amount of his reserve fund is equivalent to ten per cent of his pay- 
roll.25 The effect of the majority decision is to allow the employer 
to sublet work which promises to be temporary thereby protecting 
his fund through the medium of a subcontractor. As a matter of 
insurance policy the poor as well as the good risks should be included 
in the same fund. The effect of the majority opinion is to create two 
funds, one fund containing the poor risks and the other containing the 
good risks. 
AprIAN Cassipy. 


TAXATION—]J URISDICTION—STATE Girt TAX ON OuT-oOF-STATR 
TRANSFER—In the case of Van Dyke v. Wisconsin Tax Commission, 
a Wisconsin resident desired to create a trust for the benefit of other 
Wisconsin residents and still avoid payment of a Wisconsin emergency 
gift tax then in force.? To carry out his plan, he went to Chicago 
with his trustees and there converted $270,000 of United States bonds 
into seven and one-half tons of silver dollars. He delivered the coins in 
Chicago to his trustees and there executed the trust agreements ; the 
trustees promptly exchanged the currency for bank credits. Full 
disclosure of the transactions was made to the Wisconsin authorities 
who, nevertheless, levied a gift tax on the transfer over the protests 
of donor and trustees. 

The Wisconsin gift tax by its terms exempted the transfer of 
tangible personal property when such property was located without 
the state.? In this action contesting the right of the state to tax the 





* Wis. Stat. (1937) § 108.18 (3). 

*235 Wis. 128, 292 N.W. 313 (1940), Aff’d. 61 S. Ct. 36 (U.S. 1940). 

* Laws of 1933, c. 363, §4. Amended, Laws of 1935, c. 15, § 7. Law effective 
1933-1937. The pertinent provisions as involved in this case are: 

Section 4 Emergency Gift Tax. (1) An emergency tax is imposed upon trans- 
fers of property, real, personal, or mixed, or any interests therein or income there- 
from in trust or otherwise, to any person, association, or corporation, which are 
made subsequent to the effective date of this act and prior to July 1, 1937, in the 
following cases, except as hereinafter provided: 

eke * 

(c) No tax shall be imposed upon the transfer of any property which is 
taxable under the inheritance tax law of this state, and any tax paid upon the 
transfer of any property under the provisions of this section may be applied as 
a credit upon any inheritance tax which may be imposed under the inheritance 
tax law upon the same transfer, and no tax shall be imposed upon any tangible 
personal property of a resident donor when such property is located without this 
state; provided, however, such property is not without the state temporarily. 

*Laws of 1933, c. 363, § 4 (1) (c). This provision expresses the Consti- 
tutional limitation on state taxing power as stated by the United States 
Supreme Court. The power to tax tangible personal property res‘s exclusively in 
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transfer, plaintiffs contended simply that the donor gave silver 
dollars, that silver dollars are tangible personal property,* and that 
they were never within the state; hence, the transfer was expressly 
excepted by the statute. 

The trial court upheld the tax, however, viewing the whole 
scheme as a conversion of intangibles, United States bonds, into other 
intangibles, bank credits, the process of acquiring tangible personal 
property intermediately possessing no utility in the transfer ; and since, 
in the transfer of intangibles, jurisdiction to tax is dependent not 
on the physical location of the property, but on control over the owner, 
Wisconsin could tax the transfer. The Wisconsin Supreme Court 
affirmed the decision of the trial court.5 

On appeal to the United States Supreme Court, appellants con- 
tended that the state in which the gift was actually made had exclu- 
sive jurisdiction to impose the gift tax, because such state regulated 
and protected the right of making the transfer and the validity there- 
of. Since Wisconsin imposed a tax on a gift actually consummated in 
Illinois, it was taxation without jurisdiction and hence unconstitu- 
tional since it deprived appellants of property without due process 
of law. This contention seemed logically to follow the United States 
Supreme Court’s previous definition of a gift tax as an excise or 
privilege tax on the exercise of one of the powers incident to owner- 
ship,* and its earlier statement that in order to sustain a privilege 
tax, the privilege must be enjoyed in the state imposing it.’ How- 





the state of the property’s situs regardless of the domicile of the owner. Imposi- 
tion of a tax by a state without jurisdiction is a taking of property without due 
process of law, in violation of the Fourteenth Amendment. Prior cases reviewed in 
Union Refrigerator Transit Co. v. Kentucky, 199 U.S. 194 (1905). Also, the 
court ruled that the power to regulate the transfer of tangible personal property 
rests with the state of its situs. The jurisdiction thus possessed includes power 
to regulate transfers both inter vivos and on the death of the owner. Cases re- 
viewed in Frick v. Pennsylvania, 268 U.S. 473 (1925). 

‘In reaching its decision, the Wisconsin court assumes that silver dollars are 
tangible personal property. While expressing doubt as to the correctness of this 
assumption, the court reserved the question. 

*In addition to upholding the trial court’s line of reasoning. the Wisconsin 
court said that the situs of the silver dollars for the purposes of taxation, as in- 
tended by the word “located,” was within Wisconsin, and hence, the dollars them- 
selves were within Wisconsin’s control. Under the view taken by the United 
States Supreme Court, this “constructive situs” argument becomes dictum in this 
case and might well be disregarded as adding confusion to a close question. 
Pearson v. McGraw, 308 U.S. 313, 318 (1939): “Therefore we need not consider 
the nature of the federal reserve notes, for in that posture of the case their taxa- 
bility as such and in isolation from the whole transaction is not in issue.” 

*Bromley v. McCaughn, 280 U.S. 124 (1929). 

"Provident Savings Society v. Kentucky, 239 U. S. 103 (1915). 
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ever, the Supreme Court granted appellee’s motion to affirm, citing 
Pearson v. McGraw’ as directly controlling. 

Pearson v. McGraw had not been decided at the time of the 
trial court’s decision in the principal case; it was an unexpected ob- 
stacle in complainants’ appeals. With the exception that in the place 
of silver dollars, federal reserve notes were used, the facts of the two 
cases are parallel. Justice Douglas, speaking for the court, said :* 


. . . the fact that in the process of making the exchange the 
settlor acquired tangibles was ignored because it had no real rela- 
tion to the carrying out of the settlor’s object . . . the various 
steps in the series must be considered as constituting but one inte- 
grated and indivisible transaction—a transfer of intangibles. And 
we reach this result though each step in the series was real and 
though none was camouflaged or concealed. . . . The mere sale 
of the intangibles and the acquisition of the federal reserve notes 
had no functional or business significance apart from the Aug. 15, 
1935 transfer. 


This “integrated transaction” theory is a well-known device to 
thwart tax avoidance when the taxing authority has control of the 
whole subject matter, but the Court has consistently said that this 
purpose to avoid taxation cannot be made the basis of jurisdiction to 
impose a tax.!° 

The intensely practical nature of state gift tax jurisdiction has 
undoubtedly influenced the Court’s decisions. The gift transaction 
is logically and historically assimilated to a sale, and by analogy to 
the sales tax, the place of the gift should be made the proper juris- 
diction for taxing it. But as long as states have separate and differ- 
ent gift tax laws, to give jurisdiction only to the state controlling the 
actual transfer would invite evasion ; it is too easy where a substantial 
gift is involved to cross the state line. As a result, the Court has got 
in the position of determining jurisdiction of a so-called excise tax in 
terms of property or direct taxation. 

What would happen under the rule of the principal case if IIli- 
nois should also seek to tax the transfer? Could jurisdiction be de- 





*308 U.S. 313 (1939). See Notes (1940) 34 Ill. L. Rev. 607, (1940) 40 Col. 
L. Rev. 725, (1940) 38 Mich. L. Rev. 1108, (1940) 18 Tex. L. Rev. 296. 

* Pearson v McGraw, 308 US. 313, 317 (1939). 

* Gregory v. Helvering, 293 U.S. 465, 469 (1934). “The legal right of a tax- 
payer to decrease the amount of what otherwise would be his taxes, or altogether 
avoid them, by means which the law permits, cannot be doubted.” See “Tax 
Evasion and Tax Avoidance” (1938) 38 Col. L. Rev. 80. 

™See Cahn, State Gift Tax Jurisdiction (1939) 87 U. of Pa. L. Rev. 390. 
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nied the very state in which the transfer occurred? Appellants’ argu- 
ment urging that Illinois had jurisdiction was based on the premise 
of a supposed constitutional barrier to double taxation as inimical 
to due process. The Court recently dispelled any such concept as 
regards intangibles in Curry v. McCanless,!* a case dealing with state 
inheritance tax jurisdiction. The court said :18 


But when the taxpayer extends his activities with respect to his 
intangibles, so as to avail himself of the protection and benefit of 
the laws of another state, in such a way as to bring his person or 
property within the reach of the tax gatherer there, the reason for 
a single place of taxation no longer obtains, and the rule is not 
even a workable substitute for the reasons which may exist in any 
particular case to support the constitutional power of each state 
concerned to tax. 


Under this new doctrine, the incentive to carry transactions across 
state lines will be practically eliminated ; taxing authorities and courts 
will be able to deal with the problem more rationally, and decisions in 
future state gift tax controversies should expound more clearly the 
true nature of the tax and the basis of jurisdiction. 

Joun Konrap 


WorRKMEN’s COMPENSATION—NECESSITY FOR DISTINGUISHING 
TimME AND Cause Factors—Workmen’s compensation is not a sys- 
tem of general accident or life insurance: Injury must occur at a 
time when the worker is acting in the course of his employment, and 
in some sense the injury must be caused by what he is doing in that 
employment.? The importance of these limitations calls for clarity 





2307 U.S. 357 (1939). See Notes (1940) 34 Ill. L. Rev. 359, (1939) 88 U. 
of Pa. L. Rev. 120, (1939) 38 Mich. L. Rev. 81, (1939) 123 A.L.R. 179. 

* Curry v. McCanless, 307 U.S. 357, 367 (1939). 

*Cf. Cudahy Packing Co. v. Parramore, 263 U.S. 418 (1923). 

*In most jurisdictions, including England, the scope of the act is limited by 
the provision that the injury to be compensable must “arise out of and in the 
course of employment.” The English courts and a substantial number of American 
courts have construed this phrase as containing two elements, the first expressed 
in the words “arising out of” and the second in the words “in the course of” 
the employment. The distinction made between these two phrases is that the 
former expresses the causal connection between the employment and the injury, 
while the latter refers to the time when the injury occurred. 

For an analysis of the English cases see Bohlen, A Problem in the Drafting 
of workmen’s Compensation Acts (1912) 25 Harv L. Rev. 328, 401, 517. 

For American cases on the subject see as examples: Stakonis v. United Adver- 
tising Co., 110 Conn. 384, 148 Atl. 334 (1930); Board of Education Chicago v. 
Industrial Comm., 321 Ill. 23, 151 N.E. 499 (1926); Lawrence Leather Co. v. 
Barnhill, 249 Ky. 437, 61 S.W. (2d.) 1 (1933); Im re McNicol, 215 Mass. 497, 
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and skill in judicial definition of doctrine. The fact that the bulk 
of litigation under the act centers about their application suggests the 
extent to which the challenge has not been met.* 

In Wisconsin most of this litigation has concerned the statutory 
provision that the employer should be liable “where, at the time 
of injury, the employe is performing service growing out of and in- 
cidental to his employment.”* This clause has been in the act almost 
since its inception, but the court has construed it in two different 
ways. 

Up to 1933 the Wisconsin court construed the statute as if it de- 
fined the injury, in the terms used in most other compensation acts, 
as “arising out of and in the course of the employment.” Indeed, 
the court used these words interchangeably with the Wisconsin statu- 
tory expression.° However, the court never explicitly stated that it 
recognized the dual problem of time and cause which the phrase ex- 
pressed, or the relationship of the two elements.® It is true that the 
court frequently discussed both elements in the cases on the scope of 
the act that came before it. But one can not be sure’ whether the time 
and cause elements, as the court referred to them, were drawn from 
the statute, or whether the statutory phrase was construed as merely 





102 N.E. 697 (1913); Paulauskis’ Case, 126 Me. 32, 135 Atl. 824 (1927); Pierce 
v. Boyer-Van Kuran Lumber Co., 99 Neb. 321, 156 N.W. 509 (1916). 

For comment of writers on this analysis see Brown, Arising out of and in the 
Course of the Employment (1931) 7 Wis. L. Rev. 15, 67, and (1932) 8 Wis. L. 
Rev. 134, 217; Note (1929) 78 U. of Pa. L. Rev. 442. 

*In Wisconsin from 1928 to 1938 at least 150 cases have involved an inter- 
pretation of the scope of the act. 

* The pertinent provisions of the Wisconsin act [Wis. Stat. (1939) § 102.03 (1)] 
read: “Liability under this chapter shall exist against an employer only where 
the following conditions concur: 

**es * * ° 

“(c) Where, at the time of the injury, the employe is performing service 
growing out of and incidental to his employment. Every employe going to and 
from his employment in the ordinary and usual way, while on the premises of 
his employer, shall be deemed to be performing service growing out of and inci- 
dental to his employment .. . 
eee 

“(e) Where the accident or disease causing injury arises out of employment.” 

®See Federal Rubber Co. v. Havolic, 162 Wis. 341, 156 N.W. 143 (1916); 
Radtke Bros. v. Rutzinski, 174 Wis. 212, 183 N.W. 168 (1921); and see language 
in State Y.M.C.A. v. Industrial Comm., 235 Wis. 270, 292 N.W. 878 (1940). 

* Brown, supra note 2, 7 Wis. L. Rev. at 24 

"See particularly the technique used by the court in Kaiser Lumber Co. v. 
Industrial Comm., 181 Wis. 513, 195 N.W. 329 (1923), where the dual problem 
was recognized, but the cause question derived from general principles of law. 
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providing for the time of the accident, causal connection between 
employment and the accident being required by general principles 
of law.® 

In 1933, however, the court re-examined the statutory phrase,® 
and it decided that the Wisconsin statute was merely limited as to 
time, since the words “growing out of and incidental to his employ- 
ment” were modifiers of the word “service” and not of “injury.” 
Under this interpretation, the act would in effect establish both 
health and life insurance’ for the employee so long as the injury or 
death occurred in the course of employment and was not self-in- 
flicted. This would have meant, for example, that an employee who 
had a heart attack while at work could claim compensation. This de- 
cision caused consternation among those interested in the act, and re- 
sulted almost immediately in an amendment which provided that lia- 
bility should exist only “where the accident or disease causing injury 
arises out of employment.” 

From 1933 on, then, there is no doubt but that both time and cause 
requirements are explicitly provided for in the statute. Logically, 
it would seem that analysis should begin with a consideration of 
whether the injury arose in the course of employment. For unless 
the injury occurs “in the course of” employment, it can not “arise 
out of” the employment. On the other hand, an accident may occur 
in the course of employment and still not be caused by the employ- 
ment.}2 





*Note that the statute requires that the conditions stated must “concur.” 
See supra note 4. 

* Milwaukee Electric R. and L. Co. v. Industrial Comm., 212 Wis. 227, 247 
N.W. 841 (1933). In a case decided the same year, Montello Granite Co. v. 
Industrial Comm., 212 Wis. 243, 248 N.W. 427 (1933), the court tried to modify 
its stand by stating that “cause” dropped out of the act as a result of the 
revisor’s bill leaving out § 102.03 (3) of Wis. Stat. (1929) which provided that 
liability should exist where “the injury is proximately caused by the accident.” 
If this later case is compared with the Milwaukee Electric case, the weakness 
of the court’s explanation becomes apparent. The phrase itself makes it clear 
that the proximate cause relationship was only necessary between accident and 
injury, and not between accident and employment as the court would have us 

. The court’s analysis in the Milwaukee Electric case was probably a 
logical interpretataion of the statutory language. 

* Cf. Cudahy Packing Co. v. Parramore, 263 U.S. 418 (i923). The court 
did not see fit to derive the need for cause from general principles of law as in 
Kaiser Lumber Co. v. Industrial Comm., 181 Wis. 513, 195 N.W. 329 (1923). 

™ See supra, note 4 where the statute is quoted. 

“An example, given by Brown, supra note 2, illustrates this point. It is 
generally held that a worker who stops to fill his pipe is still in the course 
of employment, and an injury from a chip flying from a neighboring machine 
would be compensable. But if while cleaning his pipe he cut himself, his injury 
would not be compensable—not, however, because he ceased to be in the course 
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But in none of the thirty some cases involving the scope of the 
Wisconsin statute since the 1933 amendment has the court explicitly 
segregated the two issues. Indeed, in none of the decisions did the 
court even discuss the question of cause.’® 

But by administering the scope problems of the act solely in terms 
of course of employment, the court unnecessarily promotes litigation 
since this concept is most fertile of controversy. In many of the 
cases, the issues involved would be clearer if the court would admit 
that the injury occurred in the course of employment and then pro- 
ceeded to consider the cause question.’* Further, in applying the time 
requirement, the court has found deviations from the course of 
employment, where such finding is questionable,’ and this leads to 
uncertainty. 

Two recent Wisconsin cases suggest the need of more careful 
segregation of the two problems. In the one the Supreme Court sus- 
tained an award of compensation to a student nurse who fell while 
going from the nurses’ home (maintained by the hospital) to the 
hospital in order first to attend mass and then report for duty.’® In 
the second case, on the other hand, the court overruled an award of 
compensation to a medical student acting as camp doctor at a boys’ 
camp, who injured his eye while playing tennis on the camp grounds.'” 

A finding that the injury to the nurse occurred “in the course of 
employment” is readily sustained since the weight of authority is to 





of employment, but because there was no causal connection between his injury 
and the employment. 

*In General Accident Fire and Life Assurance Co. v. Industrial Comm., 
223 Wis. 635, 271 N.W. 385 (1937), the court refused to pass on the cause question 
because the weight of evidence was involved. In Mayer v. Industrial Comm., 219 
Wis. 474, 263 N.W. 88 (1935) the question of causal relation between accident 
and the injury was raised, but not between employment and injury. Cf.. supra 
note 9. 

*It is well to note that cause in workmen’s compensation involves many of 
the policy factors which complicate questions of cause in all fields of law. Cf. 
cases cited supra note 2. 

“Cf. Peterman v. Indust. Comm., 228 Wis. 352, 280 N.W. 379 (1938), where 
an employee, during hours, tried to stop a drive shaft. The court held that he de- 
parted from the course of his employment. Certainly this is an artificial conception. 
See also Guenther v. Indust. Comm., 231 Wis. 603, 286 N-W. 1 (1939), where an 
employee, delivering a parcel, deviated a few feet from his shortest route between 
the place of delivery and the delivery truck, to look at a boat and was thereupon 
bit by a dog. The court held that he too had deviated from his employment. 
Such decisions, involving hairsplitting concepts difficult to administer, do not 
make for certainty in the law, and consequently increase litigation. 

* Employers’ Mutual Liability Insurance Company v. Indust. Comm., 235 
Wis. 270, 292 N.W. 878 (1940). 

**State Young Men’s Christian Association v. Indust. Comm., 235 Wis. 161, 
292 N.W. 324 (1940). 
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the effect that persons forced to live on the employer’s premises 
and subject to call are in the course of employment.’® And further 
the statute!® specifically provides that persons going to and coming 
from work are performing service “arising out of and incidental to 
the employment.” A similar finding, that the camp doctor was “in 
the course of employment” would seem justified since he lived on 
his employer’s premises and was also subject to call. But the court 
stated categorically that his claim failed on this score.” In both cases, 
it is to be noted that the claimant was seeking his own ends.”4 

In each case, the more difficult problem is whether the injury 
“arose out of” the employment.?? Neither decision treats the ques- 
tion, though it was necessarily determined in the case of the nurse. 
A finding of causal relation between the employment and the injury 
in the case of the nurse is the easier in view of the precedents. Com- 
pensation could have been denied, however, by following an older 
line of cases which restricted recovery for falls (and other injuries 
too) to accidents which were not part of the common risk.27 And 
slipping, where no negligence as to the condition of the premises, 





* Cases on employees forced to live on employer’s premises are: State Com- 
pensation Fund v. Indust. Accident Comm., 194 Cal. 28, 227 Pac. 168 (1924); 
Favorite v. Kalamazoo State Hospital, 238 Mich. 566, 214 N.W. 229 (1927); 
Marshall v. S. S. Wild Rose (1909) 2 K. B. 46, 49. And compare the analysis in 
Note (1928) 37 Yale L. J. 678 and Note (1928) 13 Cornell L. Q. 478. 

Some courts have limited this idea to employees “on call”: In re Boliman, 
73 Ind. App. 46. 126 N.E. 639 (1920); Doyle’s Case, 256 Mass. 290, 152 N.E. 
340 (1926); Sullivan’s Case, 265 Mass. 463, 164 N.E. 392 (1929); Boyce v. Bur- 
leigh, 112 Neb. 509, 199 N.W. 785 (1924); Daly v. Bates, 224 N.Y. 126, 120 NE. 
118 (1918). See Notes (1924) 31 A.L.R. 1251, (1928) 56 A.L.R. 512. 

A Wisconsin holding on this point is Holt Lumber Co. v. Indust. Comm., 
168 Wis. 381, 170 N.W. 366 (1919). 

See statute quoted supra note 4. Where the employee comes early or goes 
home late, the courts have been governed by concepts of reasonableness. See 
Milwaukee v. Indust. Comm., 218 Wis. 499, 261 N.W. 206 (1935); Simmons Co. 
v. Indust. Comm., 211 Wis. 445, 248 N.W. 443 (1933); Hornburg v. Morris, 163 
Wis. 31, 157 N.W. 566 (1916); Brink v. Wells Lumber Co., 229 Mich. 35, 201 
N.W. 222 (1925). 

* The court said (p. 165): “Where there is no evidence that at the time the 
injury was received the claimant was engaged in any work for his employer, a 
finding is not warranted that the injury arose out of and in the course of his em- 
ployment.” The court here seems to be considering the dual question of time 
and cause. To support the statement the court cites Indust. Comm. v. Ahern, 119 
Ohio St. 41, 162 N.E. 272 (1928). In this case, however, the Ohio court clearly 
based its decision solely on “in the course of” and did not even mention the 
causal part of the phrase. This suggests that the court even in the Y.M.C.A. 
case was regarding the two concepts as one. 

"The fact that both were seeking their own ends may be related to both 
the time element and the cause question. 
™See supra note 14. 
™See Notes (1928) 22 Ill. L. Rev. 683; and (1929) Col. L. Rev. 1027. 


